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FOREWORD 


The  following  report  is  intended  as  a  guide  for  personnel  involved  with 
provision  of  clinical  assessments  within  the  context  of  Youth  or  Family 
Courts.  It  describes  the  legislated  mandates  for  the  various  types  of 
assessments  ordered  by  the  judiciary,  and  gives  details  of  both  suggested 
process  and  preferred  content  for  each.  Sample  forms  are  also  provided. 

This  report  is  an  update  of  a  similar  report  published  in  1982.  This  guide 
was  prepared  by  a  committee  initiated  by  the  Ministry  of  Community  and 
Social  Services,  chaired  by  Judge  H.T.G.  Andrews:  Chief  Judge  of  the 
Provincial  Court  (Family  Division),  and  consisting  of  judges,  clinicians, 
probation  supervisors,  and  service  planners. 

The  new  report  takes  into  account  the  introduction  of  the  Young 
Offenders  Act  (replacing  the  Juvenile  Delinquents  Act)  and  the  Child  and 
Family  Services  Act  (replacing  the  Child  Welfare  Act).  It  also 
encompasses  revisions  to  the  Children’s  Law  Reform  Act. 

It  is  hoped  that  service  providers  working  with  children  and  families 
involved  with  court  will  find  this  report  helpful. 

Additional  copies  may  be  obtained  from: 

Ministry  of  Community  and  Social  Services 
Distribution  Centre 
909  Bay  Street 
Toronto,  Ontario 
MSS  1Z9 
965-3400 


Digitized  by  the  Internet  Archive 
in  2017  with  funding  from 
Ontario  Council  of  University  Libraries 


https://archive.org/details/mag_00005045 
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I.  INTRODUCTION 


In  July  of  1982,  the  Ontario  Ministry  of  Community  and  Social  Services 
published  a  report  on  Court-Related  Clinical  Services.  The  purpose  of  the 
report  was  to  document  a  set  of  principles  and  guidelines  which  would  apply 
to  any  court-related  clinical  service  performing  assessments  related  to  the 
Juvenile  Delinquents  Act,  the  Child  Welfare  Act,  and  the  Children’s  Law 
Reform  Act. 

It  was  felt  that  such  guidelines  would  be  helpful  with  the  following: 
o  establishing  a  framework  for  the  operation  of  the  clinics; 

o  clarifying  the  relationship  which  should  exist  between  the  court  and  the 

clinic; 

o  educating  the  judges  about  the  clinic’s  functions  and  the  clinician  about 

the  judges’  needs; 

o  assuring  the  public  of  a  consistently  high  quality  of  service. 


Such  guidelines  would  also  be  valuable  in  assisting  communities  in  the 

mobilization,  co-ordination  and  utilization  of  resources  necessary  for  the 

establishment  of  any  court-related  clinical  service. 

Since  the  release  of  the  report,  new  legislation  has  been  enacted  —  namely, 

the  Young  Offenders  Act  which  replaces  the  Juvenile  Delinquent’s  Act  and  the 

Child  and  Family  Services  Act  which  replaces  the  Child  Welfare  Act.  In 

addition,  revisions  have  been  made  to  the  Children’s  Law  Reform  Act. 

Since  these  Acts  directly  affect  the  policy  and  practices  of  court-related 

clinical  services,  it  was  felt  necessary  to  rewrite  the  1982  report  in  light  of 

the  new  trends  and  developments. 

As  a  result,  in  October  1984,  a  committee  of  judges,  clinicians,  probation 

personnel  and  service  planners  was  formed.  The  objectives  of  this  committee 

were  related  to  Section  13,  Medical  or  Psychological  Report  of  the  New 

Young  Offenders  Act  (Y.O.A.).  See  footnote  Page  2) 

Specifically,  the  committee  was  asked  to: 

1.  address  the  circumstances  under  which  a  medical/psychological  report, 

(Section  13)  should  be  ordered  and  how  this  might  differ  from  the 

situations  requiring  a  pre-dispositional  report  under  Section  14  of  the 
Y.O.A.  (see  footnote  Page  2); 

2.  determine  how  to  streamline  reporting  where  both  types  of  reports  are 
required; 

3.  establish  guidelines  on  how  to  complete  reports  in  the  context  of  the 

requirements  of  Section  13; 
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4.  propose  a  strategy  for  proceeding  with  implementation  of  Section  13, 
Y.O.A.; 

5.  consider  the  effect  of  extension  of  the  maximum  age  limit  for  young 
offenders  to  17  years  on  demand  for  and  funding  of  assessment  services. 


In  the  process  of  discussing  the  preceding  issues  related  to  the  Young 
Offenders  Act,  it  became  evident  that  the  new  Child  and  Family  Services  Act 
and  the  Children’s  Law  Reform  Act  also  directly  affect  court-related  clinical 
services. 

As  a  result,  the  following  report  attempts  to  deal  with  not  only  the  impact 
on  court-related  clinical  services  of  the  new  Young  Offenders  Act,  but  also 
the  new  Child  and  Family  Services  Act  and  the  revised  Children’s  Law  Reform 
Act. 


(1) 


MEDICAL  AND  PSYCHOLOGICAL  REPORTS 


Medical  or 

13. 

(1)  For  the  purpose  of 

Psychological 

(a) 

considering  an  application  under  section  16, 

examination 

(b) 

determining  whether  to  direct  that  an  issue  be 
whether  a  young  person  is,  on  account  of  insanity, 
to  stand  trial,  or 

tried 

unfit 

(c) 

making  or  reviewing  a  disposition  under  this  Act,  a  youth 
court  may,  at  any  stage  of  proceedings  against  a  young 
person. 

(d) 

with  the  consent  of  the  young  person  and 
prosecutor,  or 

the 

(e) 

on  its  own  motion  or  on  the  application  of  either 
young  person  or  the  prosecutor,  where  the  court 
reasonable  grounds  to  believe  that  the  young  person 

the 

has 

may 

be  suffering  from  a  physical  or  mental  illness  or 
disorder,  a  psychological  disorder,  an  emotional 
disturbance,  a  learning  disability  or  mental  retardation 
and  where  the  court  believes  a  medical,  psychological  or 
psychiatric  report  in  respect  of  the  young  person  might 
be  helpful  in  making  any  decision  pursuant  to  this  Act, 

by  order  require  that  the  young  person  be  examined  by  a 
qualified  person  and  that  the  person  who  conducts  the 
examination  report  the  results  thereof  in  writing  to  the 
court. 


(2) 


PRE- DISPOSITION  REPORT 


Pre¬ 

disposition 

report 


14.  (1)  Where  a  youth  court  deems  it  advisable  before  making 

a  disposition  under  section  20  in  respect  of  a  young  person 
who  is  found  guilty  of  an  offence  it  may,  and  where  a  youth 
court  is  required  under  this  Act  to  consider  a  pre-disposition 
report  before  making  an  order  or  a  disposition  in  respect  of  a 
young  person  it  shall,  require  the  provincial  director  to  cause 
to  be  prepared  a  pre-disposition  report  in  respect  of  the 
young  person  and  to  submit  the  report  to  the  court. 
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II.  THE  YOUNG  OFFENDERS  ACT 


REFERRALS  TO  COURT-RELATED  CLINICAL  SERVICES  FROM 
YOUTH  COURT  UNDER  THE  YOUNG  OFFENDERS  ACT 


Before  making  a  disposition  in  respect  of  a  young  person,  the  Young 
Offenders  Act  gives  the  Youth  Court  explicit  authority  to  order  two  kinds  of 

reports: 


1.  Medical  and  Psychological  Reports  at  any  time  during  the  proceedings. 

2.  Pre-disposition  Reports  at  any  time  after  a  finding  of  guilt  and  before 

making  a  disposition. 


The  Young  Offenders  Act  does  not  contemplate  referrals  outside  these 
parameters  and  the  court  does  not  have  the  jurisdiction  to  order  referrals 
outside  of  the  precise  statutory  provisions. 


1.  Medical  and  Psychological  Reports  Under  Section  13 
(i)  Jurisdiction  to  Order  Medical  and  Psychological  Reports 


The  jurisdiction  to  order  medical  and  psychological  reports  on  a  young 
person  is  stated  in  Section  13(1  )(e)  of  the  Young  Offenders  Act: 


"on  its  own  motion  or  on  the  application  of  either  the 
young  person  or  the  prosecutor,  where  the  court  has 
reasonable  grounds  to  believe  that  the  young  person  may 
be  suffering  from  a  physical  or  mental  illness  or 
disorder,  a  psychological  disorder,  an  emotional 
disturbance,  a  learning  disability  or  mental  retardation 
and  where  the  court  believes  a  medical,  psychological  or 
psychiatric  report  in  respect  of  the  young  person  might 
be  helpful  in  making  any  decision  pursuant  to  this  Act, 
by  order  require  that  the  young  person  be  examined  by  a 
qualified  person  and  that  the  person  who  conducts  the 
examination  report  the  results  thereof  in  writing  to  the 
court." 

Section  13  also  states: 

that  the  author  of  the  report  is  subject  to  cross- 
examination  on  the  content  of  the  report  filed;  (see 
section  13(5)  for  exact  quotation) 
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that  a  "...qualified  person  means  a  person  duly 
qualified  by  provincial  law  to  practice  medicine  or 
psychiatry  or  to  carry  out  psychological 
examinations  or  assessments  as  the  circumstances 
require,  or  where  no  such  law  exists,  a  person  who 
is  in  the  opinion  of  the  Youth  Court,  so  qualified 
and  includes  a  class  of  person  designated  by  the 
Lieutenant  Governor  in  Council  of  a  province  or  his 
delegate."  Section  13(1 1) 


(ii)  Situations  Where  the  Judge  May  Make  a  Referral  for  a  Medical  or 

Psychological  Report 


As  stated  in  Section  13(1)  (a)  (b)  (c),  a  medical  or  psychological  report 
may  be  ordered  by  the  Court  at  any  stage  of  proceedings  against  a 
young  person  for  the  purpose  of: 


Section  13(1)  (a)  "considering  an  application  under  section  16"  (transfer  to 

adult  court), 

Section  13(1)  (b)  "determining  whether  to  direct  that  an  issue  be  tried 

whether  a  young  person  is,  on  account  of  insanity,  unfit 
to  stand  trial,  or" 

Section  13(1)  (c)  "making  or  reviewing  a  disposition  under  this  Act." 


Such  an  order  requires  the  consent  of  both  the  young  person  and  the 
prosecutor  or  in  the  alternative,  the  court  on  its  own  motion  or  on  the 
application  of  the  prosecutor  or  the  young  person,  may  make  an  order 
where  the  court  has  reasonable  grounds  to  believe  that  the  young  person 
may  be  suffering  from  a  physical  or  mental  illness  or  disorder,  a 
psychological  disorder,  an  emotional  disturbance,  a  learning  disability  or 
mental  retardation,  and  when  the  court  believes  a  medical,  psychological 
or  psychiatric  report  in  respect  of  the  young  person  might  be  helpful  in 
making  any  decision  pursuant  to  the  Act. 


(a)  Section  13(1  )(a)  "considering  an  application  under  Section  16" 

(transfer  to  ordinary  court) 

In  this  section  the  following  points  should  be  noted: 


Any  time  after  an  information  has  been  laid,  an  accused  young 
person  or  the  Attorney  General  may  apply  for  transfer  to  the 
ordinary  courts  so  that  the  accused  would  be  treated  for  all 
purposes  as  an  adult. 
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The  young  person  must  be  fourteen  years  of  age  at  the  time  of  the 
alleged  commission  of  the  offence  and  the  offence  must  be 
indictable  other  than  those  offenses  in  Section  483  of  the  Criminal 
Code  regarding  the  absolute  jurisdiction  of  the  provincial  court 
judge. 


The  test  or  standard  is  that  of  the  court  weighing  "The  interests 
of  society  and  having  regard  to  the  needs  of  the  young  person". 
Thus,  the  interest  of  society  is  considered  together  with  the  needs 
of  the  young  person  as  interpreted  by  treatment  modes  or  forms  of 
assistance,  as  well  as  the  young  person’s  legal  rights  as  prescribed 
by  statute. 


Before  such  application  can  be  completed,  there  must  be 
consideration  of  a  pre-dispositional  report  (Section  16,  subsection  3) 
and  there  may  be  a  consideration  of  medical  and  or  psychological 
reports  under  Section  13,  subsection  (l)(a). 


Before  the  application  can  be  granted,  the  court  must  consider  all 
the  factors  of  section  16,  subsection  3  of  the  Young  Offenders  Act. 
These  many  factors  include  seriousness  and  circumstances  of  the 
alleged  offence;  the  age,  maturity,  character,  background  and 
record  of  the  young  person;  the  adequacies  of  the  legislative 
provisions  and  the  availability  of  treatment  or  correctional 
resources  as  well  as  any  other  factors  the  court  considers  relevant. 


The  hearing  is  one  that  must  afford  the  prosecutor,  the  young 
person  and  the  parent  "an  opportunity  to  be  heard".  This,  by 
necessity,  includes  the  right  to  call  evidence,  examine  witnesses 
and  examine  all  material  before  the  court  as  well  as  the 
presentation  of  argument.  Any  medical/psychological  examination 
or  predisposition  report  is  subject  to  cross-examination  by  the 
parties. 


The  Youth  Court  must  give  reasons  as  to  the  granting  or  refusal  of 
the  application  and  these  reasons  form  part  of  the  record. 


(b)  Section  13(1)  (b)  "determining  whether  to  direct  that  an  issue  be  tried 

whether  a  young  person  is,  on  account  of  insanity  unfit 
to  stand  trial," 

This  section  means  that  if  there  are  reasonable  grounds  to  believe 
that  a  young  person  is  incapable  of  conducting  his  defense  on 
account  of  insanity  the  court  may  direct  that  an  issue  be  tried  as 
to  whether  the  person  is  then  on  account  of  insanity  unfit  to  stand 
trial.  Where  a  youth  court  makes  an  order  for  an  examination  for 
fitness  to  stand  trial,  the  examination  must  be  carried  out  by  a 
qualified  medical  practitioner. 
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(c)  Section  13(1  )(c)  "making  or  reviewing  a  disposition  under  this  Act." 

This  section  allows  the  court  to  order  that  a  medical  or  psychiatric 
or  psychological  report  be  completed  on  the  young  person,  if  there 
are  reasonable  grounds  to  believe  that  the  young  person  may  be 
suffering  from  a  physical  or  mental  illness  or  disorder;  an 
emotional  disturbance,  or  a  learning  disability;  and  where  it  has 
been  made  to  appear  that  such  reports  might  be  helpful  in  the 
determination  of  the  proceedings.  It  should  also  be  noted  that  if 
one  is  considering  a  treatment  disposition  a  report  must  be  ordered. 


(iii)  To  whom  is  the  Court  Order  Made  for  a  Medical  or  Psychological  Report? 


A  medical  or  psychological  report  must  be  performed  by  a  "qualified 
person". 


As  defined  in  Section  13  (11)  of  the  Young  Offenders  Act  this  means: 

"a  person  who  is  qualified  by  law  to  practice  medicine  or 
psychiatry  or  to  carry  out  psychological  examinations  or 

assessments,  as  the  circumstances  require,  or  where  no  such  law 

exists,  a  person  who  is,  in  the  opinion  of  the  Youth  Court,  so 
qualified,  and  includes  a  person  or  a  person  within  a  class  of 
persons  designated  by  the  Lieutenant  Governor  in  Council  of  a 
province  or  his  delegate." 


Using  the  above  definition  as  the  basis,  a  "qualified  person"  may  in  the 
opinion  of  the  court  include  a  social  worker  or  other  person  who  is 
deemed  acceptable  by  reason  of  knowledge  and  experience. 


The  consideration  of  who  is  a  qualified  person  should  be  based  on  the 
special  problems  presented  by  the  young  person  and  the  skills  of  the 
qualified  person. 

The  court  order  for  such  an  assessment  is  generally  made  to  the  local 
assessment  services  which  have  an  established  relationship  to  perform 
assessments  for  the  court.  This  would  be  either  a  private  practitioner 
or  an  agency  depending  upon  what  is  available  in  the  community. 


Before  an  examination  of  the  young  person  can  proceed,  the  court  order 
must  be  in  hand  indicating  the  legal  basis  upon  which  the  referral  is 
made. 


In  addition,  the  court-related  clinical  service  must  have  access  to  all  the 
relevant  matters  of  the  case,  including  the  facts  of  the  offence  and  the 
circumstances  of  the  accused. 
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At  the  same  time,  the  clinician  in  assessing  the  needs  and  treatment 
issues  of  the  case,  must  be  aware  of  existing  resources,  services  and 
legal  jurisdictional  limits. 


(iv)  Custody  During  the  Preparation  of  a  Medical  or  Psychological  Report 

A  young  person  may  be  ordered  by  the  Court  into  custody  for  the 
purpose  of  a  medical  or  psychological  and/or  psychiatric  assessment  prior 
to  any  disposition  of  the  matter,  (see  Section  13  (3)  for  exact  quotation) 

The  period  of  time  in  custody  must  not  exceed  eight  days.  For 
situations  where  observation  is  required  for  a  longer  period  to  complete 
the  examination  or  assessment,  a  qualified  person  must  submit  such 
evidence  in  writing  to  the  court.  The  extended  period  must  not  exceed 
30  days,  (see  Section  13  (3)  for  exact  quotation) 


(v)  Format  of  the  Report 


The  format  of  the  report  has  generally  been  left  up  to  the  local  court- 

related  clinical  service. 


However  in  an  effort  to  standardize  medical  and  psychological  reports 
and  help  court-related  services  determine  what  judges  and  clinicians 
require,  we  have  appended  a  sample  requisition  form  for  Section  13 
(Appendix  A)  and  a  sample  requisition  form  for  a  Section  14  report 
(Appendix  B).  These  forms  are  not  mandatory,  and  have  been  included 
only  as  examples. 


In  addition  we  would  recommend  the  following  general  suggestions  in 
proceeding  with  an  assessment: 

(a)  the  information  obtained  for  an  assessment  should  relate  to  the 


following: 


(i) 


current  medical  functioning  of  the  young  person; 


(ii) 


family  history; 


(iii) 


young  person’s  developmental  history  (including  a 
summary  of  strengths  and  needs); 


(iv) 


school  history; 


(v) 


medical  history; 


(vi) 


peer  relationship  history; 
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(vii)  involvement  with  community  agencies. 


(b)  If  the  family  is  not  cooperating  with  the  clinician  in  the 

assessment  process,  the  clinician  should  indicate  this  to  the  court. 

(c)  If  the  clinician  is  unable  to  obtain  information  necessary  for 

assessment  the  court  should  be  informed.  The  court  could  then 
issue  a  subpoena  requiring  attendance  as  a  witness  or  the 

production  of  documents. 

(d)  Any  previous  contact  a  clinician  performing  the  assessment  has  had 

with  the  family  involved,  should  be  indicated  to  the  court.  In 

these  cases,  the  court,  realizing  the  compromised  position  of  the 
clinician,  may  wish  to  hear  another  opinion. 


(e)  If  the  clinician  has  had  a  previous  treatment  relationship  with  the 
family,  he/she  should  be  cautioned  that  such  a  relationship  could  be 
seriously  hampered  by  assuming  the  role  of  clinical  assessor.  In 

such  a  role,  it  should  be  made  clear  to  the  client  that  the  clinician 
may  have  to  appear  in  court  to  speak  on  either  the  assessment  or 
treatment. 


(f)  In  general,  based  on  the  experience  of  the  court-related  clinical 
services  the  assessment  process  usually  requires  four  to  six  weeks. 
However,  where  a  youth  must  be  held  in  custody  for  an  assessment, 
a  preliminary  report  with  regard  to  further  use  of  detention  must 
be  given  to  the  court  within  a  week.  If  the  youth  must  be  held  in 
custody  throughout  the  assessment,  the  goal  should  be  to  complete 
the  entire  assessment  within  three  to  four  weeks. 


At  the  point  that  the  court-related  clinical  service  has  gathered  the  required 
information  and  gained  an  understanding  of  the  needs  of  the  child,  a  final 
report  is  written  to  the  referring  judge.  The  contents  of  the  report  are 
thoroughly  discussed  with  the  youth  and  family  unless  it  is  felt  that  it  would 
be  detrimental  to  the  treatment  or  recovery  of  the  young  person,  or  might 
result  in  bodily  harm  to  or  detrimental  to  the  mental  condition  of  a  third 
party. 


Contents  of  the  clinician’s  report  should  include: 


(i)  summary  of  why  the  referral  was  made; 

(ii)  the  sources  upon  which  the  report  was  based; 


(iii)  the  number  of  interviews,  examinations,  etc.  undertaken; 
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(iv)  the  clinician’s  specific  recommendations,  if  any,  and  options  which 
are  considered,  with  the  reasons  for  them,  noting  existing 
facilities  and  their  availability  to  accommodate  the  same; 

(v)  the  clinician’s  reasons  for  making  such  recommendations; 

(vi)  whether  recommendations  represent  a  consensus,  a  compromise  or  a 
disagreement  among  the  clinician,  family  and  other  agencies. 


Such  a  report  should  be  a  summary  of  the  clinician’s  findings,  rather  than  a 
compilation  of  all  the  data  used  to  write  the  report.  This  is  an  important 
guideline  to  follow  in  order  to  prevent  data  from  being  interpreted 
inadequately.  Should  counsel  require  additional  information,  other  than  the 
summary  reports,  he/she  may  subpoena  such  information. 


(vi)  Who  should  receive  the  report 


Section  13  (4)  (a)  and  (b)  of  the  Young  Offenders  Act  states  that: 

(a)  "the  court  shall,  subject  to  subsection  (6)  cause  a  copy  of  the 
report  to  be  given  to: 

(i)  "a  young  person" 

(ii)  "a  parent  of  the  young  person,  if  the  parent  is  in  attendance 
at  the  proceedings  against  the  young  person" 

(iii)  "counsel,  if  any  representing  the  young  person,  and" 

(iv)  "the  prosecutor,  and" 


(b)  "the  court  may  cause  a  copy  of  the  report  to  be  given  to  a  parent 
of  the  young  person  not  in  attendance  at  the  proceedings  against 
the  young  person  if  the  parent  in  the  opinion  of  the  court  is 
taking  an  active  interest  in  the  proceedings," 

There  is  also  a  special  provision,  as  mentioned  earlier  to  withhold 
information  from  the  youth  where  this  information  might  be  injurious  to 
the  youth  or  a  third  party. 


This  Section  states: 

13  (6)  "A  youth  court  may  withhold  the  whole  or  any  part  of  a 
report  made  in  respect  of  a  young  person  pursuant  to 
subsection  (1)  from 

(a)  a  private  prosecutor  where  disclosure  of  the  report  or  part 
thereof,  in  the  opinion  of  the  court,  is  not  necessary  for  the 
prosecution  of  the  case  and  might  be  prejudiced  to  the  young 
person;  or 
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(b)  the  young  person,  his  parents  or  a  private  prosecutor 
where  the  person  who  made  the  report  states  in  writing  that 
disclosure  of  the  report  or  part  thereof  would  be  likely  to  be 
detrimental  to  the  treatment  or  recovery  of  the  young  person 
or  would  be  likely  to  result  in  bodily  harm  to,  or  be 
detrimental  to  the  mental  condition  of  a  third  party." 


(vii)  Request  for  Extension  of  Time 

In  those  situations  where  a  youth  has  been  remanded  to 
custody  for  purposes  of  a  medical  or  psychological  assessment 
for  a  period  limited  to  eight  days,  an  interim  written  report  is 
required  if  a  period  of  longer  than  8  days  is  necessary  to 
complete  the  examination. 


This  report  must  be  completed  by  a  qualified  person.  It 
should  advise  the  court  on  material  gathered  to  date  and  state 
why  continued  custody  is  necessary.  It  should  also  indicate 
when  the  final  report  will  be  completed  making  sure  that  the 
period  of  time  shall  not  exceed  30  days. 


Some  circumstances  which  might  necessitate  an  interim  report 
are: 

i)  when  the  clinician  is  awaiting  information  necessary  for 
finalizing  the  young  person’s  placement; 

ii)  when  the  family  is  not  co-operative  with  the  clinician; 

iii)  when  the  young  person’s  distance  from  the  clinical 
facility  inhibits  an  assessment  being  performed  within  the 
expected  period  of  time. 

As  with  any  report,  the  interim  report  is  subject  to  the 
disclosure  provisions  as  stated  in  Section  13  (4)  (quoted  on 
page  9  of  this  document)  and  the  withholding  provisions  as 
stated  in  Section  13  (6)  (quoted  on  page  9  of  this  document). 
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2.  Pre-disposition  Reports  Under  Section  14 

As  defined  by  the  Young  Offenders  Act,  a  pre-disposition  report  means  a 
report  on  the  personal  and  family  history  and  present  environment  of  a 
young  person  made  in  accordance  with  Section  14  of  the  Act. 

(i)  Jurisdiction  to  Order  a  Pre-disposition  Report 

The  jurisdiction  to  order  a  pre-disposition  report,  is  stated  in  Section 
14(1): 

"Where  a  youth  court  deems  it  advisable  before  making  a 
disposition  under  Section  20  in  respect  of  a  young  person  who 
is  found  guilty  of  an  offence  it  may,  and  where  a  youth  court 
is  required  under  this  Act  to  consider  a  pre-disposition  report 
before  making  an  order  or  a  disposition  in  respect  of  a  young 
person  it  shall,  require  the  provincial  director  to  cause  to  be 
prepared  a  pre-disposition  report  in  respect  of  the  young 
person  and  to  submit  the  report  to  the  court." 


This  section  also  covers  the  following  points: 

that  the  author  of  the  report  is  subject  to  cross-examination  on 
the  content  of  the  report  filed.  (See  Section  14(b)  for  exact 
quotation); 

that  the  report  can  be  submitted  orally  with  leave  of  the  court  if 
it  cannot  reasonably  be  committed  to  writing.  (See  Section  14(3) 
for  exact  quotation); 

that  the  report  shall  form  part  of  the  record  of  the  case.  (See 
Section  14(4)  for  exact  quotation); 


(ii)  When  to  Order  a  Pre-Disposition  Report 


A  pre-disposition  report  must  be  ordered  by  the  court  in  the  following 
circumstances: 


1)  at  any  point  after  a  finding  of  guilt  before  making  an  order  of 
committal  to  custody.  (See  Section  24(2)  for  exact  quotation). 


2)  at  any  time  after  an  information  is  laid  if  the  court  is  considering 
a  transfer  from  youth  court  to  ordinary  court.  (See  Section  16  (3) 
for  exact  quotation). 


13 


A  pre-disposition  report  may  be  ordered  by  the  court  at  any  point  after 
a  finding  of  guilt  before  making  a  disposition  under  Section  20.  (See 
Section  14(1)  for  exact  quotation). 


(iii)  To  Whom  is  the  Referral  Made  for  a  Pre-disposition  Report 

Referrals  for  pre-disposition  reports  are  made  to  the  Provincial  Director 
who  causes  a  report  to  be  prepared  by  the  local  probation  services.  (See 
Section  14(1)  for  exact  quotation) 


(iv)  Reporting  Mechanism  for  Pre-disposition  Reports 
Time  Constraints 


A  pre-disposition  report  under  Section  14  should  be  completed  in  a 
relatively  short  period  of  time  if  the  youth  is  in  custody,  and  in  a 
longer  period  if  the  youth  is  in  the  community.  In  all  cases,  reports 
must  be  submitted  three  days  in  advance  of  the  Court  date. 


In  either  case  the  court  specifies  the  time  frame. 


(v)  Format  of  Pre-disposition  Report 


The  format  of  a  pre-disposition  report  is  defined  in  Section  14  of  the 

legislation.  Pursuant  to  Section  14  (2),  it  is  required  to  include: 

(a)  "the  results  of  an  interview  with  the  young  person  and,  where 
reasonably  possible,  the  results  of  an  interview  with  the 
parents  of  the  young  person; 

(b)  the  results  of  an  interview  with  the  victim  in  the  case,  where 
applicable  and  where  reasonably  possible;  and 

(c)  such  information  as  is  applicable  to  the  case  including,  where 

applicable: 

(i)  the  age,  maturity,  character,  behaviour  and  attitude  of 

the  young  person  and  his  willingness  to  make  amends, 

(ii)  any  plans  put  forward  by  the  young  person  to  change  his 
conduct  or  to  participate  in  activities  or  undertake 
measures  to  improve  himself, 

(iii)  the  history  of  previous  findings  of  delinquency  under  the 

Juvenile  Deliquents  Act  or  previous  findings  of  guilt 
under  this  or  any  other  Act  of  Parliament  or  any 
regulation  made  thereunder  or  under  an  Act  of  the 
legislature  or  a  by-law  or  ordinance  of  a  municipality, 
the  history  of  community  or  other  services  rendered  to 
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the  young  person  with  respect  to  those  findings  and  the 
response  of  the  young  person  to  previous  sentences  or 
dispositions  and  to  services  rendered  to  him, 

(iv)  the  history  of  alternative  measures  used  to  deal  with  the 
young  person  and  the  response  of  the  young  person 
thereto, 

(v)  the  availability  of  community  services  and  facilities  for  * 
young  persons  and  the  willingness  of  the  young  person  to 
avail  himself  of  such  services  or  facilities, 

(vi)  the  relationship  between  the  young  person  and  his 
parents  and  the  degree  of  control  and  influence  of  the 
parents  over  the  young  person,  and 

(vii)  the  school  attendance  and  performance  record  and  the 
employment  record  of  the  young  person." 


sample  requisition  form  for  a  Section  14  report  is  found  in  Appendix 


(vi)  Who  Should  Receive  the  Report 

Section  14  (5)  states  the  following: 

"Where  a  pre-disposition  report  made  in  respect  of  a 
young  person  is  submitted  to  a  youth  court,  in  writing, 
the  court 

(a)  "shall,  subject  to  subsection  (7)  cause  a  copy  of  the 
report  to  be  given  to 


(i) 

the  young  person 

(ii) 

the  parent  of  the 
is  in  attendance 
the  young  person. 

young  person,  if  the 
at  the  proceedings. 

parent 

against 

(iii) 

counsel,  if  any,  and 

(iv) 

the  prosecutor  and 

may  cause  a  copy  of  the  report  to  be  given  to  a  parent 
of  the  young  person  not  in  attendance  at  the  proceedings 
against  the  young  person  if  the  parent  is,  in  the  opinion 
of  the  court,  taking  an  active  interest  in  the 
proceedings." 

Section  14  (7)  states: 

"Where  a  pre-disposition  report  made  in  respect  of  a  young  person 
is  submitted  to  a  youth  court,  the  court  may,  where  the  prosecutor 
is  a  private  prosecutor  and  disclosure  of  the  report  or  any  part 
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thereof  to  the  prosecutor  might,  in  the  opinion  of  the  court  be 
prejudicial  to  the  young  person  and  if  not  in  the  opinion  of  the 
court,  necessary  for  the  prosecution  of  the  case  against  the  young 
person, 

(a)  withhold  the  report  or  part  thereof  from  the  prosecutor,  if 
the  report  is  submitted  in  writing,  or 

(b)  exclude  the  prosecutor  from  the  court  during  the  submission 
of  the  report  or  part  thereof,  if  the  report  is  submitted  orally 

in  court." 


(vii)  Cross-Examination 

Section  14  (6)  states  the  following  regarding  cross- 

examination: 

"Where  a  pre-disposition  report  made  in  respect  of  a  young 
person  is  submitted  to  a  youth  court,  the  young  person,  his 
counsel  or  the  adult  assisting  him  pursuant  to  subsection  11(7) 
and  the  prosecutor  should,  subject  to  subsection  (7),  on 
application  to  the  youth  court,  be  given  the  opportunity  to 
cross-examine  the  person  who  made  the  report." 
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3.  Co-ordination  of  Section  13  (Medical  or  Psychological)  Reports  and 
Section  14  (Pre-dispositional)  Reports 


It  is  understood  that  there  are  times  when  both  Section  13  and  Section 

14  reports  are  ordered  for  the  child. 

The  following  situations  could  occur: 

1)  A  Section  13  report  is  ordered  and  completed  for  the  youth.  If  the 
report  recommends  an  order  of  custody,  a  Section  14  report  may  be 
required  by  the  Judge,  unless  consent  is  waived  by  the  Crown  and 
the  accused. 


2)  Both  a  Section  13  and  Section  14  report  are  ordered  at  the  same 
time. 


3)  A  Section  14  report  is  ordered.  The  probation  officer  finds  the 

case  complex  and  may  feel  a  Section  13  report  would  be  helpful. 

Such  complexities  might  include: 

a)  the  offence  committed  by  the  youth  is  either  bizarre  or 
extreme; 

b)  the  youth  has  a  history  of  illness  suffering  from  a  physical  or 

mental  illness  or  disorder,  a  psychological  disorder,  an 

emotional  disturbance,  a  learning  disability  or  mental 
retardation. 

In  the  above  situations  the  following  scenario  could  take  place: 


1)  the  probation  officer  with  consent  of  the  client  consults  with  the 
clinician; 


2)  the  probation  officer  persuades  the  client  to  consult  with  the 
clinician. 


In  either  1)  or  2)  Defense  Council  and  the  Crown  must  be  in  agreement. 


As  a  result  of  these  consultations,  it  may  be  that  with  everyone’s 
agreement  certain  clinical  input  is  included  in  the  Section  14  Report  by 
the  probation  officer.  This  may  be  all  that  is  needed  to  recommend  a 
Section  13  Report. 
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If  there  is  a  recommendation  for  the  ordering  of  a  Section  13  report, 
such  a  recommendation  should  be  included,  with  the  reasons  therefore, 
in  the  Section  14  Report. 


In  the  situations  described  above,  co-ordination  of  medical  or 
psychological  reports  and  pre-disposition  reports  is  essential.  Not  only 
is  it  important  to  avoid  duplication  and  undue  time  delays,  but  also,  it  is 
imperative  to  minimize  the  adverse  effects  of  repetitive  interviewing  and 
assessment  of  the  young  person  and  his  family. 


In  an  effort  to  attempt  to  coordinate  orders  for  Section  13  and  14 

reports,  both  the  London  Family  Court  Clinics  and  the  Toronto  Family 

Court  Clinic  have  developed  a  model  for  co-ordination  of  service 
delivery.  These  approaches  are  by  no  means  the  only  means  of 

dealing  with  the  issue  but  do  represent  a  concrete  effort  to  deal  with 

the  problems  involved.  We  have  enclosed  models  in  Appendix  C  (i)  and 

C  (ii)  for  information. 


Guidelines  for  the  use  of  Section  13  and  Section  14  Reports 


Concerns  about  duplication  of  information  and  the  effects  of  intensive 
interviewing  and  assessment  on  the  young  person  and  his/her  family  at 
the  same  point  in  their  lives  have  been  noted.  In  order  to  determine 
the  circumstances  under  which  a  medical/psychological  report  should  be 
ordered  and  how  this  may  differ  from  situations  requiring  a  pre¬ 
disposition  report,  consideration  should  be  given  to  the  legislative 
references  and  the  basic  differences  in  the  reports  as  outlined  in  the 
Summary  Reference  Table  on  Page  18a. 


SUMMARY  REFERENCE 
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5.  Relationship  of  court-related  clinical  services  to  a  detention  centre 


Observation  of  behaviour  about  children  in  detention  will  be  valuable 
information  to  the  youth  court.  It  will  be  most  meaningful  when  it 
forms  a  part  of  an  overall  assessment  by  the  clinical  service.  Therefore, 
there  should  be  a  strong  working  relationship  between  the  court-related 
clinical  service  and  the  detention  home.  The  relationship,  however 
formal  or  informal,  should  be  stated  explicitly. 


The  inter-relationship  between  the  clinical  service  and  the  detention 
centre  reflects  the  role  assigned  or  developed  by  each  in  that 
community.  The  areas  for  possible  integration  are  as  follows: 


(i)  the  observation  and  reporting  function  of  the  detention 
centre,  and  its  integration  with  the  clinician’s  assessment 
function; 

(ii)  the  consultative  or  emergency  services  regarding  the  management  of 
a  youth  in  crisis,  which  are  required  by  the  detention  home  from 
time  to  time; 


(iii)  co-ordination  of  the  services  the  two  facilities  provide  and 

communication  of  their  findings  to  the  court.  For  example 

where  the  youth  is  being  assessed  by  the  clinical  service,  the 
provincial  director  might  consult  with  the  clinician,  if 
possible,  for  input  into  the  decision  with  respect  to  the  level 
of  detention,  based  on  criteria  in  Section  89  of  the  Child  and 
Family  Services  Act  and  Section  48(iv)  of  the  Ministry  of 
Correctional  Services  Act. 


The  court-related  clinical  service’s  role  vis-a-vis  the  local  detention 

centre  will  be  determined  in  part  by: 

(i)  the  size  and  degree  of  security  of  the  detention  centre. 

(ii)  the  clinical  service’s  staff  size  and  staff  complement  affecting 
availability  for  regular  consultation  and/or  emergency  service. 

It  might  be  useful  for  clinical  services  and  detention  centres  to  consider  the 
following  aspects  of  their  work  together: 

(i)  a  simple  means  for  sharing  of  the  relevant  history  of  the 

youth  (with  consent),  observations,  management  concerns  or 
predictions,  school  information,  relevant  agency  and  family 
support  systems,  as  well  as  necessary  verbal  communication 
regarding  a  youth  served  by  both  facilities. 
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(ii)  sharing  information  on  the  Court’s  disposition  of  the  youth, 
and  if  possible,  the  youth’s  adjustment  to  the  ongoing 
management  plan. 

See  Appendix  D  -  Background  Information  for  Detention 

Child  Behaviour  Summary  to  Assist  in  Family  Court 
Assessment 

(iii)  formalization  of  use  of  clinical  staff  by  detention  centre  staff 
in  unusual  or  emergency  management  problems. 

(iv)  formalization  of  an  open  method  of  communication  through 
which  either  clinical  staff  or  detention  centre  staff  can 
quickly  advise  the  youth  court  through  the  Crown  Attorney 
and  Defense  Counsel  of  a  young  person’s  need  for  clinical 
assessment. 

(v)  ongoing  means  of  educating  the  staff  of  both  facilities  in  the 
work  of  the  other  e.g.  through  case  conferences  of 
participation  by  new  staff  of  each  facility  in  a  program  of 
orientation  regarding  the  other  facility’s  regular  work. 

As  the  clinical  service  becomes  more  sophisticated,  relationships  may  be 
established  with  other  residential  facilities  such  as  children’s  mental  health 
centres  or  adolescent  units  in  psychiatric  hospitals.  Where  this  occurs,  the 
same  principles  outlined  for  the  relationships  with  the  detention  centres 
should  be  applicable. 


Detention  Reports 

According  to  the  Ministry  of  Community  and  Social  Services  directive  number 
17-84  Detention  Reports  are  submitted  to  court  only  when  specifically  ordered 
by  a  judge. 

This  report  is  strictly  a  record  of  observations  of  the  young  person  in  the 
detention  home  and  should  not  be  considered  as  a  substitute  for  a  report 
from  a  court-related  clinical  service.  As  noted  above,  this  may  be  considered 
as  an  important  part  of  the  overall  assessment. 


21 


7.  Issues  relating  to  16  &  17  year  olds  under  the  Young  Offenders  Act 

Unlike  the  12  to  15  year  age  group,  the  16  and  17  year  old  young  offenders 
are  presently  the  responsibility  of  the  Ministry  of  Correctional  Services. 
They  are  normally  dealt  with  in  the  criminal  division  sitting  as  a  youth  court. 
Differential  access  to  assessment  services  might  seem  rather  arbitrary  in  view 
of  the  clinical  similarities  between  adolescents  and  their  needs  and  wants. 
However,  there  are  enough  parameters  relevant  to  16  and  17  year  olds  which 
make  their  needs  different  and  which  warrant  further  discussion. 


(i)  Lack  of  Resources 

There  is  a  service  gap  for  16  and  17  year  old  young  people  due  to 
a)  a  lack  of  funding,  b)  lack  of  resources  (particularly  in  remote 
areas),  c)  youth  courts  have  not  been  encouraged  to  utilize 
Section  13  for  16  and  17  year  olds  due  to  a  lack  of  available 
resources. 

This  is  exemplified  by  a  regional  survey  conducted  by  the  Ministry 
of  Correctional  Services  between  April  and  December  1985.  In  that 
period,  with  the  assistance  of  the  Ministry,  only  45  court-related 
clinical  assessments  had  been  completed  out  of  a  total  of  the  15,487 
charged  in  youth  court*.  Such  a  low  number  is  thought  to  be  due 
to  a  lack  of  resources  and  unfamiliarity  of  youth  courts  with  the 
use  of  Section  13  of  the  Young  Offenders  Act.  There  is  also  a 
lack  of  uniformity  in  the  way  that  assessments  are  being  done. 

(ii)  Independence  Factor 

Usually  Children’s  Aid  Society  care  for  youth  ceases  when  the  child 
turns  16.  Hence,  there  may  be  problems  with  money  or  housing  if 
the  child  does  not  have  family  support.  Alternative  interventions 
for  these  youths  are  often  urgently  required.  School  leaving  age  is 
at  this  time,  and  cessation  of  parental  responsibility  at  16  may  also 
lead  an  undersocialized  child  to  act  out  in  a  criminal  fashion.  At 
this  age  a  youth  also  becomes  eligible  for  a  driving  licence. 
Increased  mobility  and  unlawful  use  of  drugs  and  alcohol  are  major 
contributors  to  crime  in  this  age  group. 

(iii)  Unemployment 

This  is  a  group  with  major  job-finding  and  skill-learning  problems. 
There  appears  need  for  expansion  of  post- 16  programs  particularly 
in  terms  of  prevocational  training  and  employment. 


* 


In  Provincial  Court,  Family  Division,  during  that  same  period  of  April 
1st  to  December  31st,  1986,  440  clinical  assessments  were  completed  out 
of  a  total  of  the  13,777  charged. 
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(iv)  Psychiatric  Illness 

Adolescents  in  the  16-17  year  old  age  group  have  been  shown  to 
suffer  by  far  the  highest  percentage  of  psychiatric  problems  of 
adolescence.*  There  are  a  few  referrals  for  fitness  to  stand  trial 
of  insanity,  although  of  greater  importance  is  the  predominance  of 
characterological  and  schizophrenic  problems.  Violent  offenders  in 
this  age  group  may  have  organic  brain  dysfunction,  paranoid 
symptomatology  or  other  untreated  psychiatric  disorders.  A 

particular  problem  is  the  lack  of  availability  of  inpatient  units  for 
assessment  and  treatment  of  this  age  group.  The  Young  Offenders 
Act  also  presents  major  difficulty  in  terms  of  the  question  of 
consent  for  such  treatment. 


Despite  documentation  of  these  special  issues,  relating  significantly  to  16  and 
17  years,  it  is  to  be  understood  that  all  the  preceding  items  on  pages  1-20 
refer  to  12-17  year  olds. 


* 


Weiner  and  DalGaudio:  Psychopathology  in  Adolescence:  An 

Epidemiological  Study,  Archives  of  General  Psychiatry,  Volume  33,  Pg. 
187  -  193,  1976 
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III.  THE  CHILD  AND  FAMILY  SERVICES  ACT 

REFERRALS  TO  A  COURT-RELATED  CLINICAL  SERVICE  UNDER  THE 
CHILD  AND  FAMILY  SERVICES  ACT 

Situations  may  arise  which  result  in  a  case  being  referred  under  the  Child 
and  Family  Services  Act  to  a  court-related  clinical  service.  In  most  cases,  an 
opinion  is  sought  in  relation  to  a  dispute  between  the  parents  and  the  CAS 
over  wardship.  (See  Appendix  E  for  a  sample  referral  form.) 

It  is  important  to  stress  that  the  use  of  the  clinical  services  in  these 
instances  should  only  be  when  there  is  a  dispute  between  the  Children’s  Aid 
Society  and  the  parent(s),  the  child,  or  another  party.  The  work  of  the 
clinical  services  should  not  replace  the  work  of  the  Children’s  Aid  Societies 
and  should  only  be  used  in  the  most  serious  cases. 


(A)  Jurisdiction 

Jurisdiction  to  order  such  an  assessment  is  found  in  the  Child  and 

Family  Services  Act  (Bill  77):  Section  50: 

"50.(1)  Where  a  child  has  been  found  to  be  in  need  of 

protection  the  court  may  order  that  within  a  specified 
time, 

(a)  the  child;  or 

(b)  a  parent  or  a  person,  except  a  foster  parent,  in 
whose  charge  the  child  has  been  or  may  be, 

attend  before  and  undergo  an  assessment  by  a  specified 

person  who  is  qualified,  in  the  court’s  opinion,  to 
perform  medical,  emotional,  developmental,  psychological, 
educational  or  social  assessments  and  has  consented  to 
perform  the  assessment. 

(2)  The  person  performing  an  assessment  under  subsection 

(1)  shall  make  a  written  report  of  the  assessment  to  the 
court  within  the  time  specified  in  the  order,  which  shall 
not  be  more  than  thirty  days  unless  the  court  is  of  the 
opinion  that  a  longer  assessment  period  is  necessary." 

It  should  be  noted  that  most  clinicians  think  that  the  disputed 
cases  are  very  complex  and  in  most  situations  cannot  be  done 
within  30  days.  Thus,  the  time  needed  to  finish  an  assessment 
should  be  negotiated  at  the  time  of  referral. 


(B)  Situations  Where  the  Judge  May  Make  an  Order  for  Assessment 

Section  50  is  a  very  general  section  and  does  not  specify  the  situations 
where  such  an  order  might  be  needed. 
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In  general,  the  experiences  of  judges  and  clinicians  indicate  that  there 
are  major  reasons  for  such  a  request: 

(a)  when  there  is  a  dispute  between  two  or  more  parties,  and 

(b)  when  there  is  a  particular  question  about  the  medical, 
emotional,  developmental,  psychological,  educational  or  social 
needs  of  a  particular  youngster. 


(a)  Disputed  Situations 

These  situations  arise  when: 

there  is  a  dispute  between  the  opinions  of  the  Children’s  Aid 
Societies/the  child/the  parents.  This  might  occur  either  at 
the  time  of  the  apprehension,  when  a  child  is  in  care  or  when 
the  child  is  a  Society  Ward  and  a  party  applies  for  Status 

Review; 

the  court  wishes  an  additional  opinion; 

where  there  is  conflicting  evidence  from  multiple  resources 
previously  involved  with  the  family. 

In  such  cases,  prior  to  the  clinical  referral,  evidence  should  be 
before  the  judge  as  to  why  the  child  cannot  be  cared  for 
adequately  in  the  home,  as  well  as  the  proposed  plan  of  the 
Children’s  Aid  Society  while  the  child  is  in  its  care.  The  opinion 
of  the  Children’s  Aid  society  should  also  include  a  description  of 
the  work  which  has  been  done  or  could  be  done,  in  the  child’s 
home  by  the  Children’s  Aid  Society  and  the  circumstances  of 
apprehension/admission  to  care  leading  to  the  Court  proceeding. 

The  parents  or  the  opposing  party  should  also  present  their  own 
plan  for  the  care  of  the  child  and  the  reasons  for  the  Children’s 
Aid  Society’s  rejection  of  the  plan  should  be  made  clear.  Section 
52(d)(i)  clearly  specifies  that  the  Children’s  Aid  Society  should 
prepare  in  writing  an  explanation  of  why  the  child  cannot  be 
adequately  protected  while  in  the  person’s  care. 

If  the  lawyer(s)  requests  an  assessment,  referral  to  the  court- 
related  clinical  service  may  be  made  provided  the  court  makes  the 
referral. 


(b)  Clinical  Needs 


Occasionally  reasons  for  a  referral  under  the  Child  and  Family  Services 
Act  might  be  relatively  straightforward,  not  arising  out  of  dispute  about 
custody,  access  or  wardship. 

For  example,  the  reason  for  referral  might  be  the  need  for  psychiatric 
treatment  of  the  child.  Such  referrals  do  not  have  the  same  referral 
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guidelines  as  they  are  straightforward  clinical  assessments  of  the  child, 
and  the  treatment  needs. 

The  priority  of  such  referrals  might  be  second  to  the  assessments  of 
conflict  regarding  wardship,  custody  or  access.  The  acceptance  of  such 
referrals  might  be  determined  by  time  available  for  clinical  service 
rather  than  the  appropriateness  of  the  referral  (see  section  V  on  How  to 
Priorize  Referrals  for  Assessments  to  a  Court-Related  Clinical  Service). 


(C)  Process  of  Referral 

In  Toronto  a  process  of  referral  has  been  developed  which  has  proved  to 
be  successful.  This  process  includes  a  referral  form  which  is 
accompanied  by: 

(i)  a  "Statement  of  Facts  and  Issues"  jointly  drafted  by  counsel, 

which  is  then  sent  to  the  referring  judge  who  may  forward 
same  to  the  court-related  clinical  service,  with  or  without 
judicial  comment; 

(ii)  a  Setter  from  the  Judge; 

(iii)  in  addition,  as  an  option,  a  transcribed  portion  of  the 

transcript  in  which  the  judge’s  statements  are  made  with  all 

parties  present  in  court. 

A  "Statement  of  Facts  and  Issues"  should  give  the  basic  facts  of  the 

situation  and  what  is  requested  from  the  assessment.  It  does  not  have 
to  be  long  or  detailed.  Neither  do  parties  have  to  agree  on  all  the 

facts. 

In  case  there  is  disagreement,  then  each  party  is  free  to  give  its 

position  in  an  additional  letter  to  the  court-related  clinical  service. 
This  letter  is  also  sent  to  all  the  lawyers.  In  addition,  the  focus  of  the 
assessment  does  not  need  to  be  detailed  but  should  address  the  main 
issues  to  be  answered. 

The  following  is  an  outline  of  information  which  is  essential  in  the 
Statement: 

(a)  the  names  and  ages  of  parents,  child  and  other  parties; 

(b)  a  summary  of  basic  agreed-upon  facts; 

(c)  all  significant  allegations  and  concerns; 

(d)  denials  and  admissions  of  parents  and  other  parties; 

(e)  a  list  of  previously  used  mental  health  and/or  medical  resources; 

(f)  identification  of  all  existing  medical  reports  known  to  the  parties; 

(g)  respective  positions  of  the  parents,  children,  C.A.S.  and  other 
parties  and  the  given  reasons  for  the  positions; 
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(h)  focus  of  the  assessment  (i.e.,  reasons  for  referral): 

(i)  if  the  circumstances  necessitating  a  referral  are  such  that  the 

assessment  should  be  accorded  more  expeditious  handling  by  the 

court-related  clinical  services  than  other  matters  currently  pending, 
then  the  implications  of  delay  and  reasons  for  urgency  should  be  so 
stated; 

(j)  the  parties  consent  to  the  admission  into  evidence  of  the  court 

clinic  report  irrespective  of  its  content  and  insofar  as  it  is  capable 

of  being  completed. 

Appendix  F  is  an  example  of  a  "Statement  of  Facts  and  Issues". 


(D)  Pre-Trial  Conference 

in  the  course  of,  or  for  the  purposes  of  a  Pre-Trial  Conference,  the 
Court  may  make  a  referral  to  court-related  clinical  services. 

A  Pre-Trial  Conference  is  when  the  Judge  or  person  designated  by  the 
court  reviews  a  case  with  the  parties  and/or  their  lawyers,  with  a  view 
to: 

(a)  shorten  or  eliminate  the  need  for  a  trial  by  defining  the  issues; 

(b)  resolve  all  or  as  many  of  the  issues  as  possible; 

(c)  obtain  agreement  on  as  many  facts  as  may  not  be  in  dispute,  as 
possible. 

It  is  a  process  voluntary  to  the  parties  and  without  prejudice  to  their 
respective  positions  on  the  issues. 

The  results  may  include: 

(a)  a  settlement  of  many  or  all  of  the  issues; 

(b)  a  referral  for  conciliation  which  may  not  yet  have  been  attempted; 

(c)  the  fixing  of  a  trial  date  for  issues  remaining  in  dispute; 

(d)  a  referral  to  court-related  clinical  services  for 
conciliation/assessments. 

The  referral  to  court-related  clinical  services  at  this  stage  of 
proceedings  should  be  made  only  by  a  Judge  and  only  on  consent  of  the 
parties. 

For  the  referral  process  used  in  Toronto  see  Section  C. 

(Note:  This  applies  to  matters  under  the  Child  and  Family  Services 

Act  and  under  the  Children’s  Law  Reform  Act.) 
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(E)  Role  of  Counsel  with  the  Clinician 

It  has  become  increasingly  common  practice  for  Family  Court  judges  to 
appoint  counsel  for  children  under  The  Child  and  Family  Services  Act, 
Section  38,  through  the  Office  of  the  Official  Guardian.  In  these  cases, 
it  is  important  that  clinicians  coordinate  their  assessment  and  any 
treatment  planning  with  lawyer(s)  involved. 

The  lawyer  has  a  duty  of  informing  himself  of  the  child’s  needs,  best 
interests,  and  wishes.  It  is  particularly  important  to  have  full  disclosure 
and  co-operation  between  the  lawyer  representing  the  child  and  the 
clinicians  involved  with  the  child. 

Following  discussion  with  other  involved  counsel,  a  court-related  clinical 
service,  if  concerned  about  the  child’s  needs  for  counsel,  may  approach 
the  office  of  the  Official  Guardian,  Director  of  Child  Representation  and 
suggest  appointment  of  an  advocate. 

See  Appendix  H(a)  and  Appendix  H(b)  for  opinions  on  this  subject. 

(Note:  This  applies  to  matters  under  the  Child  and  Family  Services 

Act  and  under  the  Children’s  Law  Reform  Act.) 


(F)  The  Nature  of  Clinical  Assessment 

In  issues  of  child  neglect,  physical  and  sexual  abuse,  parenting  capacity 
is  usually  evaluated.  Parenting  capacity  is  a  concept  that  depends  on 
the  interplay  between  the  needs  of  the  child  and  the  ability  of  the 
parents  to  meet  these  needs. 

Components  of  such  an  assessment  include  individual  examinations  of  the 
child,  all  relevant  parenting  figures,  and  evaluations  of  the  child’s 
interaction  and  relationship  with  family  or  relevant  parenting  figures. 
The  clinician  should  have  access  to  all  relevant  medical  and  social 
evaluations  previously  or  concurrently  performed  and  access  to  material 
pertinent  to  previous  attempts  to  assist  the  child  or  family.  Finally,  the 
clinicians  must  have  access  to  any  plans  formulated  by  a  Children’s  Aid 
Society  for  the  care  of  the  child  remaining  or  returning  to  a  parent. 

In  considering  the  nature  of  any  such  assessment  or  making  any 
recommendations  therein,  the  clinician  should  be  cognizant  of  those 
factors  which  the  Judge  must  consider  in  determining  the  Best  Interests 
of  the  Child  in  question. 

Section  37(3) 

"Where  a  person  is  directed  in  this  Part  to  make  an  order  or 
determination  in  the  best  interests  of  a  child,  the  person  shall  take 
into  consideration  those  of  the  following  circumstances  of  the  case 
that  are  considered  relevant: 

1.  The  child’s  physical,  mental  and  emotional  needs,  and  the 

appropriate  care  or  treatment  to  meet  those  needs. 
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2.  The  child’s  physical,  mental  and  emotional  level  of 

development. 

3.  The  child’s  cultural  background. 

4.  The  religious  faith,  if  any,  in  which  the  child  is  being  raised. 

5.  The  importance  for  the  child’s  development  of  a  positive 

relationship  with  a  parent  and  a  secure  place  as  a  member  of 

a  family. 

6.  The  child’s  cultural  background. 

7.  The  importance  of  continuity  in  the  child’s  care  and  the 

possible  effect  on  the  child  of  disruption  of  that  continuity. 

8.  The  merits  of  a  plan  for  the  child’s  care  proposed  by  a 

society,  including  a  proposal  that  the  child  be  placed  for 
adoption  or  adopted,  compared  with  the  merits  of  the  child 
remaining  with  or  returning  to  a  parent. 

9.  The  child’s  views  and  wishes,  if  they  can  be  reasonably 

ascertained. 

10.  The  effects  on  the  child  of  delay  in  the  disposition  of  the 

case. 

11.  The  risk  that  the  child  may  suffer  harm  through  being 

removed  from,  kept  away  from,  returned  to  or  allowed  to 
remain  in  the  care  of  a  parent. 

12.  The  degree  of  risk,  if  any,  that  justified  the  finding  that  the 

child  is  in  need  of  protection. 

13.  Any  other  relevant  circumstances. 

(4)  Where  a  person  is  directed  in  this  Part  to  make  an  order  or 

determination  in  the  best  interests  of  a  child  and  the  child  is  an 
Indian  or  native  person,  the  person  shall  take  into  consideration 
the  importance,  in  recognition  of  the  uniqueness  of  Indian  and 
native  culture,  heritage  and  traditions,  of  preserving  the  child’s 
cultural  identity. 


REFERRALS  TO  THE  CLINIC  UNDER  THE  FAMILY  LAW  ACT,  1985 

These  referrals  are  now  found  under  the  Children’s  Law  Reform  Act. 
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IV.  CHILDREN’S  LAW  REFORM  ACT 

REFERRALS  TO  A  COURT-RELATED  CLINICAL  SERVICE  FROM 
DOMESTIC  COURT  UNDER  THE  CHILDREN’S  LAW  REFORM  ACT 


Referrals  to  a  court-related  clinical  service  from  Domestic  Court  may  occur 
during  the  course  of  a  custody/access  case  for  the  purpose  of: 

A.  Assessing  the  needs  of  the  child  and  the  ability  and  the  willingness  of 

the  parties  to  satisfy  the  needs  of  the  child.  (See  Section  30(1)  for 

exact  quotation). 

B.  Attempting  to  mediate  the  issues  in  dispute  between  the  separating 
parents.  (Section  31(1)  for  exact  quotation). 

(See  Appendix  G  for  a  Sample  Referral  Form) 

For  these  referrals  the  following  principles  must  be  attended  to: 

(1)  the  referrals  must  be  court  ordered.  In  some  cases  lawyers  for  the 

parties  may  consent  to  their  client  being  involved  in  an  assessment  prior 

to  the  court,  in  anticipation  of  what  the  court  may  eventually  order. 

(2)  the  clinician  must  have  access  to  all  parties  involved; 

(3)  the  issues  should  be  clearly  spelled  out. 

The  Court  may  require  the  parties,  the  child  and  any  other  person  to  attend 

for  assessment  and  when  a  person  refuses  to  attend  or  to  undergo  the  same, 
the  court  may  draw  some  inferences  in  respect  to  the  ability  and  willingness 
of  that  person  to  satisfy  the  needs  of  the  child  as  the  court  considers 
appropriate.  (See  Section  30(5)  and  (6)  for  exact  quotation). 


A.  Assessing  the  Needs  of  the  Child  and  the  Ability  and  Willingness  of  the 
Parties  to  Satisfy  the  Needs  of  the  Child 

This  referral  can  be  made  on  or  before  the  hearing  of  the  application 
with  respect  to  custody  of  or  access  to  the  child,  and  may  be  made  with 
or  without  a  request  by  the  party  to  the  application.  In  some  cases  the 
lawyers  for  the  parties  may  consent  to  their  clients  being  involved  in  an 
assessment  prior  to  court  in  anticipation  of  what  the  court  may 
eventually  order. 


Jurisdiction  to  Order  a  Clinical  Assessment 

The  jurisdiction  to  order  such  an  assessment  falls  under  Section  30  of  the 
Children’s  Law  Reform  Act. 

Section  30(1)  states: 

"The  court  before  which  an  application  is  brought  in  respect  to  custody 
of  or  access  to  a  child  by  order  may  appoint  a  person  who  has  technical 
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or  professional  skill  to  assess  and  report  to  the  court  on  the  needs  of 
the  child  and  the  ability  and  willingness  of  the  parties  or  any  of  them 
to  satisfy  the  needs  of  the  child." 


To  Whom  is  the  Court  Order  Made  for  Clinical  Assessment 

The  court  order  for  a  clinical  assessment  is  made  to  a  person  who  has  the 
technical  or  professional  skill  to  assist  and  report  to  the  court  on  the  needs 
of  the  child,  and  willingness  of  the  parties  to  satisfy  these  needs. 

The  parties  may  choose  whom  they  would  like  as  an  assessor.  However,  if 
they  are  unable  to  agree  on  who  might  be  appropriate,  the  Court  shall  choose 
and  appoint  an  assessor. 

The  court  must  have  the  consent  of  the  assessor  to  make  the  assessment  and 
report  to  the  Court  within  the  period  of  time  specified  by  the  Court. 


Nature  of  the  Clinical  Assessment 


This  assessment  is  for  people  who  are  in  a  protracted  state  of  conflict  and 

who  are  unable  to  negotiate  a  plan. 

The  primary  objectives  of  the  assessment  should  be  to: 

(a)  define  the  needs  of  the  parents  and  children; 

(b)  establish  the  parenting  capacity  of  each  parent  to  provide  for  the 
children’s  needs; 

(c)  formulate  an  opinion  for  the  lawyers  and  the  Court  as  to  what  is  best 

for  the  child. 

The  focus  should  be  on  such  issues  as: 
o  clinical  assessment  of  each  person; 

o  the  relationship  between  the  parents  and  the  child; 
o  the  choice  of  the  child; 

o  the  degree  of  continuity  of  care  which  each  parent  could  provide; 

o  the  "best  interests  of  the  child"  as  indicated  below  in  Section  24  of  the 

Act: 

o  Section  24 

"(1)  The  merits  of  an  application  under  this  Part  in  respect  to  custody 
of  or  access  to  a  child  shall  be  determined  on  the  basis  of  the  best 

interests  of  a  child. 

(2)  In  determining  the  best  interests  of  a  child  for  the  purpose  of  an 

application  under  this  Part  in  respect  of  custody  of  or  access  to  a 
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child,  a  court  shall  consider  all  the  circumstances  of  the  child 

including: 

(a)  the  love,  affection  and  emotional  ties  between  the  child  and, 

(i)  each  person  entitled  to  or  claiming  custody  of  or  access 
to  the  child, 

(ii)  other  members  of  the  child’s  family  who  reside  with  the 
child,  and 

(iii)  persons  involved  in  the  care  and  upbringing  of  the  child; 

(b)  the  views  and  preferences  of  the  child,  where  such  views  and 
preferences  can  reasonably  be  ascertained; 

(c)  the  length  of  time  the  child  has  lived  in  a  stable  home 

environment; 

(d)  the  capacity  and  disposition  of  each  person  applying  for 

custody  of  the  child  to  provide  the  child  with  guidance  and 
education,  the  necessaries  of  life  and  any  special  needs  of  the 
child; 

(e)  any  plans  proposed  for  the  child  and  upbringing  of  the  child; 

(f)  the  permanence  and  stability  of  any  proposed  custodial  home 
as  a  family  unit;  and 

(g)  the  relationship  by  blood  or  through  an  adoption  order 

between  the  child  and  each  person  who  is  a  party  to  the 
application." 


Reporting  Process 

Under  Section  30(8)  it  is  stated  that: 

"The  clerk  or  registrar  of  the  Court  shall  give  a  copy  of  the  report  to 

each  of  the  parties  and  to  counsel,  if  any,  representing  the  child." 

Although  it  is  not  required  by  the  Court,  it  is  advisable  that  the  report  be 

given  at  least  7  days  in  advance  to  the  lawyer  involved. 

Any  party  may  require  the  person  appointed  to  do  the  assessment  to  attend 

the  Court  as  a  witness  to  be  examined  and  cross-examined.  (See  Section 
30(10)  for  the  complete  quotation). 


Funding  for  Assessment  Under  the  Children’s  Law  Reform  Act 

Subsection  12  of  Section  30  requires  the  court  to  order  parties  to  pay  the 
fees  and  expenses  of  the  assessor  and  the  court  may  specify  the  proportion  of 
the  amounts  of  the  fees  and  expenses  that  the  court  requires  each  party  to 
pay. 
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The  court  may  relieve  a  party  from  the  responsibility  of  payment  of  fees 
where  the  court  is  satisfied  that  payment  would  cause  financial  hardship. 

The  Act  is  silent  on  the  issue  of  payment  for  the  assessment  if  the  parties 
are  unable  to  pay.  Possible  services  of  funding  include  the  Attorney  General, 
established  clinics,  and  Legal  Aid  depending  upon  local  practices.  In  some 
situations,  it  appears  that  no  funding  is  available  at  this  time. 


B.  Attempting  To  Mediate  The  Issues  In  Dispute  Between  The  Separating 

Parents  (Section  31) 


Jurisdiction  to  Make  a  Referral  for  Mediation 

The  jurisdiction  to  order  mediation  fall  under  Section  31  of  the  Children’s 
Law  Reform  Act. 

Section  31(1)  states: 

"Upon  an  application  for  custody  of  or  access  to  a  child,  the  court,  at 
the  request  of  the  parties,  by  order  may  appoint  a  person  selected  by 
the  parties  to  mediate  any  matter  specified  in  that  order." 

Section  31(2)  states  that: 

"(2)  The  court  shall  not  appoint  a  person  under  subsection  (1)  unless 

the  person, 

(a)  has  consented  to  act  as  mediator;  and 

(b)  has  agreed  to  file  a  report  with  the  court  within  the  period 
of  time  specified  by  the  court." 

Both  parties  must  agree  to  the  attempts  at  mediation  and  the  mediator  must 
try  to  mediate  the  matter  within  a  period  of  time  specified  by  the  Court. 


The  Concepts  of  "Ooen/Closed  Mediation" 

Section  31  Subsection  (4)  states  that: 

"Before  entering  into  mediation  on  the  matter,  the  parties  shall  decide 

whether, 

(a)  the  mediator  is  to  file  a  full  report  on  the  mediation,  including 
anything  that  the  mediator  considers  relevant  to  the  matter  in 
mediation;  or 

(b)  the  mediator  is  to  file  a  report  that  either  sets  out  the  agreement 
reached  by  the  parties  or  states  that  the  parties  did  not  reach 
agreement  on  the  matter." 
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The  interpretation  of  the  above  section  has  led  to  the  concept  of  "Open"  and 
"Closed"  mediation. 

"Open"  mediation  means  that  the  clinician/client  discussions  may  be  available 
to  the  Court. 

"Closed"  mediation  indicates  that  there  is  agreement  that  the  client/clinician 
discussions  will  not  be  called  in  evidence.  Instead  a  brief  statement  of  the 
agreement  reached  will  be  presented  to  the  court  by  the  clinician. 

The  parties  must  agree  before  the  referral  is  finalized  whether  the  reporting 
will  be  "open"  or  "closed".  In  addition,  the  degree  to  which  there  will  be  no 
disclosure  of  the  client/clinician  discussions  should  be  clearly  known  to  all 
parties,  the  court  and  the  clinician. 


The  Nature  of  Mediation 

The  object  of  mediation  is  to  assist  the  separating  partners  to  resolve  the 

issues  in  dispute  between  them.  Many  families  can  utilize  mediation  well  to 
enhance  their  own  ability  to  plan  for  their  children;  others  cannot  redirect 

their  energies  sufficiently  from  the  separating  process  to  consider  their 

children’s  needs  adequately. 

With  mediation,  the  focus  is  on  the  ability  of  the  parents  to  understand  the 

issues  and  to  resolve  the  problem  between  themselves.  Thus,  the  parents 
would  be  helped  in  developing  their  problem-solving  and  negotiating  abilities. 
Mediation  is  often  for  people  who  may  seem  healthier,  are  willing  to  continue 
to  be  reasonable  after  a  separation  and  are  willing  to  co-operate. 
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V.  HOW  TO  PRIORIZE  REFERRALS  FOR  ASSESSMENT  TO  A  COURT- 
RELATED  CLINICAL  SERVICE 


As  documented  in  the  preceding  sections,  it  is  an  established  fact  that  court- 
related  clinical  services  receive  several  types  of  referrals  for  assessments. 

Given  this  situation  of  compelling  demands  upon  a  clinician’s  time,  it  is 
important  to  establish  some  guidelines  with  respect  to  how  to  priorize  the 
referrals  received. 


(a)  Statutory  Guidelines 

The  Young  Offenders  Act  in  Section  13  creates  by  statute  time  limits, 
but  only  in  the  case  of  the  young  person  being  remanded  to  custody  for 
the  purpose  of  the  examination  pursuant  to  the  Section. 

The  Child  and  Family  Services  Act  (Section  50)  and  the  Children’s  Law 
Reform  Act  (Section  30)  also  contain  provisions  whereby  the  court  order 
requiring  the  assessment  should  itself  contain  a  time  period  within  which 
the  assessment  is  to  be  provided. 

Clearly  these  statutes  and  the  directions  given  by  the  Court  are  of 
major  importance  in  establishing  priorities. 

However,  a  clinician  or  a  clinic  will  still  be  faced  with  the  task  of 
establishing  priorities  amongst  cases  referred  by  the  court.  None  of  the 
above-mentioned  statutes  requires  that  a  referral  be  accepted.  The 
time  limit  set  by  the  statutes  may  be  extended  by  adjournment.  The 
enormous  demands  placed  upon  a  clinic  or  individual  clinician  may 
require  that  choice  be  made  between  cases  and  referrals. 


(b)  Recommendations  of  the  Court-Related  Clinical  Services  Committee 

In  recommending  guidelines  as  to  priorities,  the  committee  does  not  feel 
that  it  is  possible  or  desirable  to  be  other  than  general,  in  that 
circumstances  pertaining  to  individual  cases  are  themselves  a  substantial 
factor  in  assessing  priorities. 

In  addition,  it  should  be  noted  that  the  views  which  follow  are  based 
not  on  clinical  priorities  but  rather  on  perceived  civil  rights. 

Given  these  2  factors,  it  is  our  view  that  priority  in  most  cases  should  be 
given  to: 

o  assessments  pertaining  to  young  persons  in  custody  whether  as  a  result 
of  denial  of  bail  or  as  a  result  of  having  been  remanded  to  custody 
pursuant  to  Section  13; 

assessments  pertaining  to  children  who  are  the  subject  of  assessment 
orders  under  Section  50  of  the  Child  and  Family  Services  Act  and  who 
are  in  the  care  of  a  Society. 


o 
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Assessments  with  respect  to  those  young  persons  and  children  should  receive 
the  clinician’s  first  attention  so  that  the  judicial  process  can  be  determined 
at  the  earliest  opportunity  and  so  that  the  young  person  or  child  is  not 
required  to  live  away  from  the  home  environment  solely  for  the  purpose  of 
completion  of  the  assessment. 

As  for  referrals  made  under  other  legislation  (e.g.  Children’s  Law  Reform  Act! 
it  may  be  necessary  to  suggest  alternative  resources  or  to  extend  the  time  to 
complete  such  assessments.  Where  necessary,  the  appropriate  direction  should 
be  sought  from  the  referring  court  so  that  the  time  provided  for  the 
assessment  can  be  extended. 
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VI.  OTHER  REFERRALS  TO  COURT-RELATED  CLINICAL  SERVICES 


From  time  to  time,  because  a  court-related  clinical  service  works  closely  with 
lawyers  and  judges,  infrequent,  and  unusual,  and  more  specialized  assessment 
requests  may  arise.  Several  examples  follow: 


(a)  Family  violence 

With  increasing  awareness  of  wife  assault  as  a  crime  under  the  Criminal 
Code  rather  than  simply  a  social  or  family  problem,  more  charges  of 
assault  are  appearing  before  Family  Court  Judges  sitting  as  a  Criminal 
Division  Court. 

Some  of  these  cases  are  referred  to  clinicians  for  an  assessment  of  the 
individuals  and  families  involved  to  deal  with: 

(a)  the  extent  of  dangerousness  and  probability  of  future  assaults; 

(b)  the  impact  of  exposure  to  violence  on  the  children; 

(c)  identifying  appropriate  treatment  resources  for  those  who  are 

abused  (e.g.  group  counselling  programs). 


(b)  Testimony  of  Child  Sexual  Abuse  Victims: 

As  more  sexual  abuse  cases  come  before  the  court,  more  children  are 
placed  in  a  position  of  appearing  as  a  witness  in  court.  Clinicians  could 
assist  with  children  testifying  in  helping  to  assess  their  ability  to  appear 
in  court  and  provide  credible  evidence.  In  addition  clinicians  would 
assess  the  extent  and  impact  of  the  abuse  in  regards  to  Criminal  Injuries 
compensation  or  information  relevant  to  sentencing  of  offenders. 
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VII.  GENERAL  PRINCIPLES  RELATED  TO  COURT-RELATED  CLINICAL 
SERVICE 

In  the  1982  Report  on  Court-Related  Clinical  Services  several  principles  and 
guidelines  were  enunciated  for  application  to  any  court-related  clinical 
service. 

It  was  felt  that  it  might  be  helpful  to  include  these  principles  in  this  report 
in  that  they  are  still  relevant  and  might  be  useful  to  a  new  or  existing 
court-related  clinical  service. 


A.  Status  of  A  Court-Related  Clinical  Service 

Although  court-related  clinical  services  must  be  sensitive  to  the  needs  of 
clients  before  the  court  and  established  court  practices  and  procedures,  they 
remain  as  independent  entities  with  their  own  direction  and  vitality.  The 
exact  nature  of  this  independence  may  vary  according  to  their  funding  and 
accountability  to  the  provincial  government  through  their  Board  of  Directors. 


B.  Priorities  and  Mandate  of  Court-Related  Clinical  Services 

Historically,  court-related  clinical  services  developed  out  of  a  concern  for  the 
rehabilitation  of  "juvenile  delinquents"  and  the  early  identification  of  their 
needs  in  order  to  prevent  adult  criminality.  Funding  mechanisms,  new 

legislation,  and  court  demands  have  broadened  these  priorities  to  include  the 

needs  of  children  and  families  before  the  court  related  to  child  welfare, 
custody  and  access  disputes,  and  issues  concerning  family  violence.  As  of 
1986,  there  is  little  uniformity  across  the  province  in  regard  to  these 

services.  Some  services  are  funded  by  the  Ministry  of  Health,  others  by  the 

Ministry  of  Community  and  Social  Services,  and  others  directly  by  the 

Ministry  of  the  Attorney  General  according  to  the  court  orders  and  legal  aid 

authorization.  Some  services  are  part  of  larger  health  facilities,  others  are 
independently  mandated  for  certain  functions,  and  others  are  dependent  on 

the  interests  of  private  practitioners  and  judges  in  certain  areas  of  the 

Province. 

However  one  is  funded,  the  priority  is  to  service  the  youth,  child  welfare  and 

domestic  courts. 


C.  The  Use  of  a  Court-Related  Clinical  Service  as  a  Treatment  Resource 

Frequently,  in  the  assessment  process  the  treatment  needs  of  a  child  or 
family  are  uncovered.  The  clinician,  having  developed  a  treatment 
relationship  with  the  family,  may  be  the  most  appropriate  provider  of  the 
treatment.  It  is  also  important  for  the  clinician  to  continue  to  have  some 
treatment  relationships  in  order  to  maintain  and  sharpen  his/her  assessment 
skills.  At  the  same  time,  caution  should  be  exercised  to  avoid  a  conflict  of 
interest  situation.  The  clinician’s  main  focus  is  on  assessment  and  he/she 
must  remain  available  for  assessment  services. 
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D.  Use  of  a  Court-Related  Clinical  Service  by  Judges  Outside  the  Region 
Normally  Served  by  the  Clinical  Resource 

It  is  recognized  that  within  the  Province,  and  in  particular  larger  urban 
areas,  clinical  resources  are  available  to  make  in  depth  assessments  which  may 
be  requested  from  time  to  time  by  the  parties  to  the  proceeding  and/or  the 
court. 

It  is  recognized  that  under  the  Charter  of  Rights,  every  individual  is  equal 
before  and  under  the  law  and  has  the  right  to  equal  protection  and  equal 
benefit  of  the  law  without  discrimination.  Thus,  notwithstanding,  that  it  may 
be  difficult  to  perform  assessments  for  children  who  live  outside  the  normal 
geographic  region  serviced  by  a  court-related  clinical  resource,  they  have  an 
inherent  right  to  have  access  to  such  services. 

The  clinical  service’s  primary  functions  of  assessment  and  treatment  should 
not  be  denied  to  children  because  of  lack  of  resources  in  their  area  or 
distance  from  existing  resources.  Children  in  all  parts  of  the  province  are 
entitled  to  receive  equivalent  clinical  services  so  that  courts  in  dealing  with 
them  can  bestow  upon  them  the  equal  benefit  of  the  law  without 
discrimination. 

It  is  acknowledged  however  that  meaningful  interaction  is  often  precluded 
with  the  child’s  family  or  the  agencies  with  which  the  court  has  been  in 
contact,  with  the  result  that  the  report  may  be  severely  limited. 

In  addition,  use  of  such  services  by  persons  outside  the  region  should  not  be 
used  to  supplant  the  development  of  locally  based  services. 


E.  The  Court-Related  Clinical  Service’s  Access  to  Information 

(a)  The  clinical  service  should  have  access  to  any  and  all  records  concerning 
the  client. 

(b)  In  special  cases  where  the  judge  has  decided  to  withhold  access,  the 

clinician  should  be  told  that  this  is  being  done.  Simultaneously,  counsel 
should  be  given  notice,  with  the  right  to  object.  The  clinician  should 

inform  the  Court  if  he/she  cannot  initiate  or  adequately  complete  the 
assessment  because  access  has  been  withheld.  It  should  be  noted  that 
since  there  is  considerable  risk  involved  in  withholding  any  information 
from  the  clinician,  this  should  be  done  only  in  exceptional  circumstances. 


F.  The  Clinician’s  Access  to  Court  Transcripts 

When  the  judge  has  made  a  finding  on  facts,  the  clinician  should  be  entitled 
to  the  transcripts  relevant  to  the  facts  of  the  case,  unless  there  are 
exceptional  circumstances  to  prevent  it.  Since  it  is  expensive,  time-consuming 
and  almost  administratively  impossible  to  send  out  all  transcripts,  judges 
should  be  as  specific  as  possible  about  why  the  referral  has  been  made. 
Judges  should  be  sure  to  provide  the  clinician  with  all  relevant  facts. 
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G.  Judge/Clinician’s  Communication 

This  is  an  issue  which  particular  judges  and  their  clinical  resources  must 
resolve.  However,  the  following  principles  and  expectations  should  apply: 

It  is  recognized  that  clinical  services  require  full  access  to  all  information 
available  to  the  court  in  order  to  provide  assessments  that  are  comprehensive 
and  based  on  established  "facts"  in  a  matter.  In  some  cases,  this  may 
require  access  to  court  transcripts  that  may  clarify  background  information 
and  the  context  in  which  a  clinical  referral  was  made.  In  all  cases,  judges 

can  facilitate  the  clinical  process  by  specifying  the  reasons  for  a  referral. 
(See  Appendix  A). 

Out  of  court  communication  between  the  judge  and  the  clinician  in  respect  of 
any  case  should  only  be  on  notice  to  the  parties  or  the  counsel  so  that  the 

parties  and/or  counsel  have  the  opportunity  to  participate  fully  in  the 
process.  Any  communication  between  the  judge  and  the  clinic  without  notice 

to  the  parties  undermines  the  parties’  right  to  participate  fully  in  all 

proceedings. 


H.  Appearance  of  the  Clinician  in  Court 

(a)  the  clinician  who  is  making  the  recommendation  need  not  attend  court 
at  the  time  of  disposition  unless  he/she  is  subpoenaed  or  attends  in 
response  to  a  request. 

(b)  Often,  clinicians  are  not  consulted  as  to  the  time  of  their  appearance  in 
court,  therefore,  contact  should  be  established  between  the  lawyers  and 
clinicians  so  that  a  suitable  date  can  be  determined. 


I.  Status  of  the  Clinician  as  a  Witness  for  the  Judge. 

Where  the  clinician  is  called  as  a  witness  by  the  judge,  the  judge  should 
recognize  that  no  counsel  before  the  court  shall  deem  it  his/her  responsibility 
to  assure  fair  treatment  of  the  witness  as  with  all  witnesses  and,  therefore, 
the  specific  onus  to  do  so  resides  with  the  judge.  There  is  also  an  onus  on 
the  clinician  to  understand  the  court  procedure,  role  of  witness,  and  proper 
decorum  in  court. 


J.  The  Role  of  Counsel  in  Court-Related  Clinical  Assessments 

The  role  of  counsel  in  court-related  clinical  assessments  varies  according  to 
the  particular  legislation  under  which  the  individual  or  family  is  referred.  At 
the  present  time,  both  lawyers  and  clinicians  differ  in  their  views  respecting 
the  role  of  counsel.  Both  the  nature  and  degree  of  involvement  of  counsel  in 
practice  varies  as  a  result. 

(a)  In  young  offenders’  cases  where  the  young  person  is  not  represented 
other  than  by  duty  counsel,  it  is  recognized  that  such  counsel  will  have 
difficulty  in  keeping  informed  about  the  case.  It  is  duty  counsel’s 
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responsibility  to  try  to  be  adequately  briefed  on  the  reasons  for  the 

referral  and  the  clinical  report. 

(b)  In  custody,  access  and  wardship  cases,  if  the  child’s  view  concerning 
the  negotiated  settlement  differs  from  that  of  his  or  her  parents,  the 

clinician  must  be  careful  not  to  be  drawn  into  the  role  of  legal  counsel. 

Rather,  the  clinician  should  be  aware  that  he/she  can  discuss  the 

concern  for  separate  legal  representation  for  the  child  with  the  other 
counsel  involved  or  make  representation  to  the  court  or  the  Official 
Guardian’s  Office  of  the  Ministry  of  the  Attorney  General. 

A  brief  description  of  two  common  practices  with  respect  to  the  role  of 
counsel  in  each  of  the  three  areas  of  assessment  (i.e.  young  offenders, 
custody  and  access  disputes,  child  welfare  matters)  is  offered  in  Appendix 
H(a)(b). 


K.  Feedback  Between  the  Clinician  and  the  Judge 

Feedback  is  an  important  aspect  of  any  court/clinical  relationship.  It 
indicates  to  judges  how  effectively  they  are  utilizing  the  clinic,  and  in  turn 
aids  clinicians  in  determining  if  they  are  meeting  the  judges’  needs 
adequately.  Such  feedback  may  take  the  form  of  the  following: 

(a)  the  clinician’s  report  or  reports  to  the  judge; 

(b)  statistics  prepared  by  the  clinic  on  the  use  of  its  service,  for  example 
on  a  monthly  basis,  or  as  often  as  deemed  appropriate; 

(c)  periodic  meetings  between  the  judge  and  the  clinician  to  discuss  general 
principles  regarding  the  relationship,  expectations,  use  of  the  clinic,  etc. 

(d)  a  feedback  form  filled  out  by  the  judge,  outlining  any  impressions  he/she 
has  regarding  the  impact  of  the  clinician’s  activity  on  the  family  or 
agency  staff  involved.  (See  Appendix  I), 


L.  Education 

There  is  often  a  lack  of  knowledge  and  understanding  among  judges  and 

lawyers  and  clinicians  as  to  their  respective  roles  and  relationships.  In  order 
to  clarify  these  matters,  the  following  principles  should  be  endorsed. 

(a)  Education  of  the  judge  and  lawyer  by  the  clinician: 

(i)  Any  clinical  facility  serving  a  Court  should  have  the  responsibility 

of  clarifying  its  functions  to  judges  and  lawyers.  This  could  be 

done  by  providing  an  information  document  outlining  the  basic 
principles  under  which  it  operates  and  the  services  it  performs. 

(ii)  This  educational  process  should  be  an  ongoing  one  for  all  judges 

and  lawyers  and  not  merely  limited  to  those  newly  appointed  to  the 
bench. 
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(iii)  The  established  court-related  clinical  services  should  make  an  effort 
to  educate  not  only  judges  and  lawyers  in  their  area  of 

jurisdiction,  but  also  judges  and  lawyers  elsewhere  in  the  province 
who  might  have  occasion  to  use  the  clinic’s  services. 

(b)  Education  of  the  clinician  by  the  judge  and  lawyer. 

(i)  Education  of  the  clinical  staff  should  be  emphasized  to  ensure  that 

they  understand  the  Family  Court  process,  lawyers  practices,  etc. 

(ii)  The  clinician  should  be  reminded  that  the  judge  is  the  final 

decision-maker.  In  cases  where  judges  do  not  accept  the  clinician’s 
recommendations,  it  would  further  the  educational  process  if  they 

would  explain  their  reasons. 

(c)  Education  of  the  client  by  the  judge: 

It  is  important  for  the  client  to  be  aware  of  what  the  court-related 

clinical  service  is  and  the  kinds  of  service  it  provides.  The  judge 

should  make  an  effort,  therefore,  to  clarify  for  the  client  what  the 

clinical  service  is,  how  it  relates  to  the  Courts,  what  services  it 

provides,  and  the  importance  of  taking  advantage  of  its  services. 

(d)  Education  of  the  client  by  the  clinician: 

It  is  important  for  the  clinician  to  do  everything  possible  to  make  sure 
the  client  is  aware  of  the  assessment  process  and  the  community 

resources  that  may  be  considered  part  of  the  final  treatment  plan. 
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APPENDIX  A 


SECTION  13  REFERRAL  FORM  -  YOUNG  OFFENDERS  ACT 


I  NAME  OF  COURT 
'  ADDRESS 


Judge 


Name  of  Young  Person: _ _ _ _ _  Referral  Date: _ _ 

D.O.B. _ _  Charge(s)  _ _ _ _ 

Name  of  Parent/Guardian _ _ 

Address  of  Parent/Guardian  Indictable  Summary  Conviction 

_ _ _ _ _  Adjournment  Date _ 


Telephone  of  Parent/Guardian 

First  Clinic  Referral 
Previous  Clinic  Referral 

Lawyer  for  young  person  _ Telephone 

Crown  Attorney _ Telephone 

Other: _ Telephone _ 


REASONS  FOR  ASSESSMENT  STAGE  OF  HEARING 

1)  Considering  an  application  under  Section  16  Prefinding 

2)  Fitness  to  Stand  Trial 

3)  Assistance  in  making  disposition  Postfinding 

4)  Assistance  in  reviewing  disposition 
Section  28 

Section  33 


Comments  and  Specific  Concerns 
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Clinic  referral  suggested  by: 

Judge  Parents 

Young  Person 

Crown  Attorney  Other  (Specify) _ 

Counsel 

CURRENT  STATUS  OF  YOUNG  PERSON  PRESENT  WHEREABOUTS  OF  YOUNG  PERSON 


Parental  Guardianship 
Society  Ward  of  a  CAS  (Specify) 
Non-Ward  c/o  CAS  (Specify) 
Crown  Ward  (Specify) 

Other:  (specify) 


In  Detention 
With  Parents 

With  a  Children's  Aid  Society 
(specify) 


With  Probation 
Other:  (Specify) 


2.  Are  you  requesting  an  opinion  re:  detaining  child  for  duration  of  assessment 

Yes  No 


Comment: 


INVOLVEMENT  OF  OTHER  AGENCIES 
1.  Agencies  already  involved 


Probation 

Contact  Person 

Telephone 

Metro  CAS 

Contact  Person 

Telephone 

CC  AS 

Contact  Person 

Telephone 

Special  School  Services 

Contact  Person 

Telephone 

Other: 

Contact  Person 

Telephone 

Other  Psychiatric  or  Social  Agency  (specify  name  and  telephone) 
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APPENDIX  13 


JUDGE'S  REQUISITION  TO  PROVINCIAL  DIRECTOR 
FOR  PRE-DISPOSITION  REPORT 


YOUTH  COURT 


Date 


Judge 


Courtroom 


at 


ACCUSED 


Date  of  Birth 


Address 


Tel:  No. 

Found  guilty  this  day  of  (List  offences  by  name  and  criminal  code  section) 


Indictable 

Summary 


Remanded  to  .M.  at  Liberty/in  Custody 

Co-ACCUSED 


Police  officer 

Unit  or  Detachment 

Force 

CROWN  COUNSEL 

DEFENCE  COUNSEL 

Additional  Comments 


Youth  Court  Judge 


APPENDIX  C(i) 


An  Agreement  Among 
the 

London  Family  Court  Clinic, 

London  Area  Office  Probation  Services, 
and 

London  Area  Office  Community  Programs  Unit 


regarding 

the  Involvement  of  London  Family  Court  Clinic 
in  preparation  of  Predispositional  Reports 
under  the  terms  of  the  Young  Offenders  Act 


I 

I 

I 

I 

i 

i 


prepared 

Joan  Belford,  Program  Supervisor,  Community  Programs 


i 

p 


August  3,  1984 
Revised:  September  1,  1984 


Preamble 


A  meeting  to  discuss  the  possible  involvement  of  the  London  Family  Court 
Clinic  (LFCC)  in  preparing  Predispositional  Reports  (PDRs)  under  the 
terms  of  the  Young  Offenders  Act  (YOA)  was  held  at  1:30  P.M.  on  July  30, 
1984  at  the  Clinic.  Present  at  that  meeting  were: 


Dr.  Peter  Jaffe,  Director,  LFCC 

Dr.  Alan  Leschied,  Psychologist,  LFCC 

Mr.  Douglas  Hayman,  Manager,  Direct  Children's  Services 

Ms  Elaine  Robertson,  Supervisor,  Probation  Services 

Ms  Joan  Belford,  Program  Supervisor. 


The  purpose  of  the  meeting  was  to  consider  the  situation  in  which  we 
currently  find  ourselves  with  respect  to  the  relative  demands  for  service 
from  Probation  Services  and  from  LFCC.  Statistics  for  the  first  three 
months  of  operation  of  the  YOA  indicates  a  dramatically  increased  demand 
on  Probation  Services  (with  orders  for  PDRs  going  from  22  in  the  same 
period  last  year  to  84  this  year),  and  a  lessening  demand  for  assessments 
from  LFCC  (with  requests  running  at  about  half  the  usual  demand).  !t  is 
recognized  that  these  statistics  may  be  skewed  by  the  fact  both  that  the 
legislation  is  still  in  its  infancy,  and  that  a  conflict  between  the 
departments  of  the  Attorney  General  and  the  Solicitor  General  has 
prevented  processing  of  a  significant  number  of  information  and  subsequent 
court  orders.  The  Clinic  notes  that,  relative  to  the  total  volume  of  cases 
being  processed  by  the  court,  volume  or  referrals  remains  at  normal  levels. 
Nevertheless,  our  present  information  leads  us  to  believe  that  there  will 
continue  to  be  some  significant  increase  in  workload  for  Probation,  and  a 
reduction  of  lesser  proportions  in  the  requests  for  LFCC  input. 


At  the  same  time,  it  appears  that  the  Ministry  of  Correctional  Services, 
which  will  have  responsibility  for  service  to  YOA  youth  between  16  and  18, 
is  unlikely  to  use  LFCC  to  the  extent  the  Ministry  of  Community  and 
Social  Services  has  for  younger  offenders.  MCS  has  traditionally  requested 
assessments  in  selected  cases  only,  and  has  used  individual  practitioners  to 
provide  those  assessments.  Although  it  is  likely  that  MCS  would  use  LFCC 
assessments  in  more  cases  if  funding  were  readily  available,  such  funding 
does  not  appear  to  be  forthcoming.  It  is,  therefore,  improbable  that  the 
demand  for  assessments  from  LFCC  will  increase  greatly  as  a  result  of 
requests  from  this  source. 


Consequently,  it  seemed  appropriate  at  this  time  to  consider  the  possible 
use  of  LFCC  to  offset  some  of  the  heavy  workload  of  Probation  Services 
with  respect  to  PDRs.  After  lengthy  discussion,  agreement  was  reached  on 
the  following  points: 


Terms  of  Agreement 


(I)  In  a  situation  in  which  a  Predispositional  Assessment  (PDA)  has  been 
done  by  LFCC,  and*  because  of  a  recommendation  for  custody,  a  PDR 
is  subsequently  required  by  a  Judge;  at  the  request  of  Probation 
Services,  LFCC  will  do  the  PDR,  which  will  be  submitted  to  the 
Probation  Supervisor  (Provincial  Director)  for  presentation  to  the 
Court. 


(2)  In  a  situation  in  which  both  a  PDA  and  a  PDR  have  been  ordered  at  the 
same  time,  LFCC  and  Probation  Services  will  work  closely  together  to 

avoid  duplication  of  service  and  unnecessary  intrusion  into  the  family. 
An  intake  completed  by  either  LFCC  or  Probation  may  be  used  by  both 
parties  (with  the  Service  completing  the  intake  responsible  for  getting 
the  consent  of  the  clients  to  providing  the  other  Service  with  a  copy  of 
the  intake);  LFCC  and  Probation  are  now  working  on  a  format  to  do 
joint  intakes.  In  addition,  joint  interviews  will  be  arranged  wherever 
possible. 

Nevertheless,  in  order  to  avoid  charges  of  colusion  In  these  matters, 
the  two  services  will  each  continue  to  submit  its  separate  report  to 

the  court. 


(3)  If,  during  the  course  of  preparing  a  PDR,  a  Probation  Officer 
recognizes  the  need  for  psychological  testing  of  a  client,  there  are  two 

possible  courses  of  action: 

(a)  If  all  parties  consent,  the  P.O.  could  refer  directly  to  LFCC, 
stating  in  writing,  If  possible,  his  or  her  reason  for  the  referral 
and  expectations  of  the  assessment,  e.g.,  need  to  know  the  extent 
of  depression,  learning  disabilities,  etc.  The  LFCC  would  then  do 
a  psychological  assessment  only,  and  would  not  do  the  rest  of  the 
activities  normally  involved  in  a  PDA. 

(b)  The  P.O.  could  arrange  an  earlier  court  date  at  which  time  he  or 
she  would  request  the  court  to  order  a  PDA. 

The  appropriate  course  of  action  will  be  decided  by  the  P.O.  in 
conjunction  with  his/her  supervisor. 

(4)  When  a  P.O.  is  faced  with  a  case  which  is  particularly  complex  or 
presents  an  unusual  and  difficult  situation,  it  may  be  appropriate  for 
Probation  Services  to  ask  LFCC  to  do  the  PDR.  Criteria  for  such 
requests  would  be  as  follows: 

(a)  the  offence  committed  by  the  youth  is  either  bizarre  or  extreme 

(b)  the  youth  has  a  history  of  psychiatric  illness 

(c)  the  youth  has  a  history  of  placements  outside  his/her  own  home 

(d)  the  youth  has  a  history  of  previous  offences 

(e)  the  youth's  family  has  been  previously  known  to  Probation 

(f)  there  is  multiple-agency  involvement  with  the  youth  and/or  his 
family. 


Either  (a)  or  (b),  or  any  combination  of  two  of  the  remaining  criteria, 
would  be  considered  grounds  for  such  a  request. 

Such  requests  would  go  from  the  Probation  Supervisor  to  either  Dr. 
Peter  Jaffe  or  Dr.  Alan  Leschied  or  LFCC.  A  decision  on  acceptance 
or  rejection  of  the  request  will  be  made  in  one  working  day.  If  both 
parties  agree  to  the  assignment,  LFCC  will  do  the  PDR  without  using 
psychological  testing  or  other  tools  which  would  normally  be  used  only 
in  a  PDA. 


(5)  In  any  case  in  which  LFCC  agrees  to  do  a  PDR,  LFCC  will  attempt  to 
meet  the  same  time  restrictions  as  pertain  to  probation  officers.  In 
most  cases,  deadlines  are  two  weeks  if  the  youth  is  in  detention,  and 
4-6  weeks  if  the  youth  is  in  the  community.  In  all  cases,  reports  must 
be  submitted  three  days  in  advance  of  the  court  date. 

(6)  In  preparation  of  the  report,  LFCC  will  follow  the  Provincial  format 
and  guidelines  for  PDRs. 

(7)  LFCC  will  submit  all  PDRs  to  the  Probation  Supervisor  (Provincial 
Director)  for  presentation  to  the  court. 

(8)  All  cases,  including  those  in  which  LFCC  does  the  PDR,  will  be 
assigned  a  Probation  Officer  as  case  manager. 

(9)  In  cases  in  which  a  judge  requests  a  recommendation  to  the  court, 
LFCC  will  consult  with  the  Case  Manager  prior  to  making  the 
recommendation.  Should  there  be  a  conflict  between  Probation  and 
LFCC  with  respect  to  the  recommendation  to  be  made,  the  dispute 
will  be  taken  to  the  Director  of  LFCC  and  the  Probation  Supervisor. 
In  the  rare  event  that  the  conflict  is  not  resolved  at  this  level,  the 
Provincial  Director  will  ensure  that  the  final  report  to  the  court 
reflects  the  difference  in  points  of  view. 

(10)  Before  recommending  a  Community  Service  disposition,  LFCC  will 
consult  with  the  person  co-ordinating  such  dispositions  (currently 
Donna  Falk)  though  through  the  Case  Manager. 

(11)  If  both  Probation  Services  and  LFCC  receive  more  requests  than  they 
can  manage  at  once,  the  Manager  of  Direct  Children's  Services  (Doug 
Hayman)  and  the  Program  Supervisor  (Joan  Belford)  will  be  consulted. 


(12)  Both  services  will  maintain  statistics  on: 

(a)  the  number  of  cases  in  which  LFCC  is  requested  to  do  a  PDR, 

(b)  the  number  of  cases  in  which  LFCC  is  requested  to  do  a 
psychological  assessment  only, 

(c)  the  number  of  cases  accepted  and  rejected  in  each  category,  with 
reasons  for  rejection, 

(d)  the  major  reason  for  referral  in  the  cases  accepted  by  LFCC, 

(e)  the  time  period  between  acceptance  by  LFCC  of  a  request  from 
Probation  Services,  and  the  submission  of  Probation  of  the  report. 

(13)  This  agreement  will  come  into  effect  on  September  1,  1984. 


ALF  MAMO,  CHAIRMAN 
London  Family  Court  Clinic 


FRANK  CAPITANO, 

LONDON  AREA  MANAGER 
Ministry  of  Community  and  Social 
Services 


APPENDIX  C(ii) 


MODEL  FOR  CO-ORDINATION  OF  PRE-DISPOSITION  REPORTS 

UNDER  SECTION  14  AND  PRE-DISPOSITION  REPORTS  UNDER 

SECTION  13.  TORONTO  FAMILY  COURT  CLINIC 


The  Toronto  Family  Court  Clinic  has  identified  3  separate  situations  where 
co-ordination  of  Section  13  and  Section  14  Reports  could  be  required: 

1.  Where  a  P.D.R.  and  an  assessment  are  order  simultaneously. 

2.  Where  a  P.D.R.  is  ordered  and  the  P.O.  requires  clinical  input. 

3.  Where  the  P.O.  sees  the  need  for  assessment  or  treatment  post  finding. 


In  each  of  these  situations,  the  following  steps  should  be  followed: 

1.  P.D.R./P.D.A.  Simultaneously 

P.O.  and  Clinician  should  be  in  touch  as  soon  as  possible. 

Joint  intakes  are  not  realistic  but  joint  interviews  are  possible. 

P.O.  and  Clinician  should  have  a  great  deal  of  contact,  use  each 
other’s  expertise,  and  refer  to  each  other’s  reports. 

P.O.  may  choose  not  to  repeat  family  information  and  so  may  say 
"a  detailed  description  of  the  family  (marital)  status  situation  can 
be  found  in  the  Family  Court  Clinic  report". 

Where  there  are  conflicting  recommendations,  efforts  will  be  made 

to  resolve  this;  however,  if  this  is  not  possible,  both  sets  of 
recommendations  will  go  the  judge. 

As  2  reports  are  being  requested,  it  would  seem  that  for  the 

present,  two  separate  but  co-ordinated  reports  should  be  prepared 

and  submitted  to  the  Court. 

2.  P.D.R.  Requiring  Clinical  input 

Refers  to  situations  where,  during  the  course  of  preparing  a  P.D.R., 
a  P.O.  recognizes  the  need  for  clinical  intervention. 

In  light  of  the  agreement  you  have  with  the  Judges,  you  will 

approach  Chief  Judge  Andrews  and  make  him  aware  of  our  need. 

If  he  (and  other  Judges)  has  no  objections,  we  could  work  out  a 
referral  system  where  we  would  call  the  Clinic,  outline  our 

concerns  and  request  an  assessment.  (This  might  include 

psychological  testing  but  you  will  determine  whether  this  is 

necessary  as  you  do  with  other  referrals.) 

Your  completed  assessment  would  come  to  us  and  might  be  attached 
to  the  P.D.R.  when  it  goes  to  court.  (Hence  the  Judges  must  be 

aware  and  in  agreement  with  this.) 


3. 


Post-Finding  Assessment  and  Treatment 


The  clinic  continues  to  be  available  to  take  referrals  from 
Probation  Officer  for  assessment  or  treatment  where  there  is  no 
court  appearance  pending.  Although  P.O.’s  have  been  advised  of 
this,  there  have  been  no  referrals  over  the  past  few  months. 


APPENDIX  D  (a) 


BACKGROUND  INFORMATION  FOR  DETENTION 

Child’s  Name _  Family  Court _ 

Clinic  Worker 

Date  of  Birth _  Date  of  Referral  _ 

Age _ 

Date  Child  Behaviour  Summary  to  be  completed _ 

1.  Child’s  Charges: 

2.  Reasons  for  child  being  in  detention: 

3.  Present  Agency  Involved: 

Worker 

F  &  C.S.  _ _ 

Probation 


4.  Special  areas  of  concern: 

a.  Child’s  Problem  Areas: 

b.  Assets  or  Special  Talents: 

c.  Home: 

d.  Community: 

e.  School 

f.  Peer  Relationships 

g.  Relationship  with  Adults 

h.  Other 

5.  Areas  which  need  to  be  explored. 


6. 


Additional  Information. 


CHILD  BEHAVIOUR  SUMMARY  TO  ASSIST  IN  FAMILY  COURT  ASSESSMENT 


APPENDIX  D  (b 


1.  Did  any  other  contacts  lead  to  the  child  becoming  upset  or 

angry?  Yes  (  )  No  (  ) 

If  yes,  with  whom  _  _ 


4.  Did  any  contacts  lead  to  the  child  becoming  good  or 

happy?  Yes (  )  No  (  ) 

If  yes,  with  whom _ 


C  POSITIVE  QUALITIES 

Indicate  whether  you  feel  that  this  child  demonstrates 
the  following  assets 

Yes  No  Uncertain 

a)  Independent  in  following  routines  or  _  _ _ 

completing  tasks 

b  assists  peers  and  staff  willingly  _  _  _ 

c)  initiate  positive  activities  _  _ _ 

d)  excellent  personal  hygiene  _  _  _ 

e)  sense  of  humour  _  _  _ 

f)  very  much  liked  by  peers  _  _  _ 

g)  very  much  liked  by  staff  _  _  _ 

h)  entertains  or  occupies  self  _  _  _ _ 

i)  expresses  self  well  verbally  _  _  _ 


D.  BEHAVIOURAL  PROBLEMS 


Indicate  whether  you  feel  that  this  child  demonstrates 
the  following  problem  behaviours 

Yes  No  Uncertain 


a)  difficulty  in  controlling  weight 
b  poor  personal  hygiene 

c)  isolate  self 

d)  unable  to  be  alone 

e)  uncontrolled  anger  outbursts 

f)  chronic  liar 

g)  self-mutilation  (carving) 

h)  boisterousness,  rowdiness 

i)  disobedience,  difficulty  in  disciplinary 
control 

j)  feelings  of  inferiority 

k)  self-consciousness,  easily  embarrassed 

l)  excessive  daydreaming 

m)  short  attention  span 

n)  belonged  to  a  gang 


Yes 


No 


APPENDIX  D  (b) 
Uncertain 


p)  disliked  and  avoided  by  peers 
q  disliked  and  harrassed  by  peers 

r)  unable  to  relate  positively  to  staff 

s)  fights  almost  continually  with  peers 

t)  swears  at  staff  excessively 

u)  difficulty  accepting  advice  or  criticism 

v)  expresses  self  verbally  very  poorly 

w)  difficulty  following  routine 

x)  must  be  constantly  occupied 

y)  initiates  disruptive  or  destructive 
activities 

z)  attitude  of  general  hostility  or 
aggre  ssiveness 

E.  HANDLING  ANGER 


Indicate  how  this  child  copes  with  anger 


when  others  are  when  child 

angry  with  child  is  angry 


Withdrawn  -  quiet 

Uncontrolable,  Violent  (has  to  go  to 

quietroom) 

fights,  punches 

Verbally  abusive  only 

Other  comments: 


F.  COPING  STYLES 


Indicate  whether  the  following  incidents  have  caused  the 
child  to  become: 

Incidents  Sad,  Quiet  Violent  None  of 

Depressed  Angry  (blow  Up)  Indifferent  Other  These 

a)  being  harrassed _ _  _ _ _  ______ 

b)  being  refused 

what  he  wants  _  _  _  _ _ _ 

c)  confrontation 

by  staff  _ _  _ _ _ _ _ _ 

d)  relationship 

with  other  sex  _  _  _  _  _  _ 

e)  name  calling  _  _  _  _ 

G.  HANDLING  TECHNIQUES 

Which  of  the  following  handling  techniques  would  you 
recommend  for  this  child? 

Yes  No 

a)  supervision  by  male  staff  _ 

b)  supervision  by  female  staff  _  _ 

c)  talking  about  problem  quietly  _  _ 

d)  firmly  stating  what  behaviour  will  not  be  _  _ 

tolerated 

e)  withdrawing  privileges  _ 


APPENDIX  D(b) 


f)  have  child  confirm  in  his  own  words  any 
instructions  given  him 

g)  permit  child  to  settle  problems  independeltly 

h)  allow  child  to  share  in  setting  limits 

i)  other  (specify) _ _ 


H.  LEVEL  OF  TRUST 


1.  Indicate  how  much  supervision  this  child  has  required  while  in  detention 


1 

2  3 

4  5 

needs  to  be 

supervision  average 

minimal  can  be 

watched  closely 

required  when 

trusted  at 

at  all  times 

peers  are 

all  times 

acting  out 

2.  Would  this  child  be  able  to  handle  open  setting? 

Yes  No  Uncertain  With  Reservation 

(Specify) 


I.  CHILD’S  PERCEPTION  OF  HIS  SITUATION 


1.  Has  the  child  discussed  what  he  would  like  to  see  happen 
as  a  result  of  his/her  Court  involvement? 


Yes  No  Uncertain 


2.  If  yes,  please  specify: 


3.  ADDITIONAL  NARRATIVE  COMMENTS 


APPENDIX  E 


CHILD  <5c  FAMILY  SERVICES  ACT  REFERRAL  FORM 


NAME  OF  COURT 


Judge _ _ Referral  Date _ 

First  Clinic  Referral  Review  Adjournment 

Date _ _ 

Section  50  Referral  On  Consent  Referral 

Section  112  -  Use  Young  Offenders  Act  Referral* 


Parties  to  the  Referral: 

1.  Parents  and  Others 

a)  Name _ 

Address _ __ 

Relation  to  Child(ren) 
COUNSEL: _ 

b)  Name _ _ 

Address 


Relation  to  Child(ren) 
COUNSEL: 


D.O.B. 


Telephone^ 

Telephone: 

Telephone: 

D.O.B. 


Telephone 

Telephone: 

Telephone: 


c)  Name _ D.O.B. _ 

Address _  _ 

_  Telephone 

Relation  to  Child(ren) 

COUNSEL: 


Telephone: 

Telephone: 


2.  Child  Welfare  Society 


M.C.A.S.  C.C.A.S.  J.F.C.S. 


Family  Services  Worker _ _ _ _  Telephone 

COUNSEL: _ _ _ _ _ _ Telephone^ _ 


ChiSd(ren)  Before  the  Court 


NAME 


D.O.B. 


COUNSEL  FOR  CHILD(REN): 


Telephone 


Child(ren)  is/are  presently  in  care  of: 

Parent  C.A.S  C.C.A.S.  J.F.C.S. 


Other 


APPENDIX  F 


IN  THE  PROVINCIAL  COURT  (FAMILY  DIVISION) 
OF  THE  JUDICIAL  DISTRICT  OF _ 


BETWEEN: 


THE  CATHOLIC  CHILDREN’S  AID  SOCIETY 

OF 


and 

SHARON  JONES 


Applicant 


Respondent 


-  and  in  the  matter  of  - 
KAY  JONES,  an  infant 


STATEMENT  OF  FACTS  AND  ISSUES 

1.  The  child  before  the  Court  is  Kay  Jones,  born  on  October  16,  S9S3. 

2.  The  child’s  parents  are  Sharon  Jones  (d.o.b.  OS/ 12/56)  and  Jerry  Smith. 

The  child’s  parents  were  not  legally  married  at  the  time  of  the  child’s 

conception  and  birth.  The  father,  Jerry  Smith,  committed  suicide  in 

June  of  1982. 

3.  Sharon  Jones  was  in  the  Catholic  Children’s  Aid  Society  care  in  1973 
because  of  a  conflict  with  her  step-father. 

4.  Sharon  returned  home  in  1973,  but  continued  to  act  out. 

5.  In  1973,  Sharon  threatened  several  people  with  a  butcher  knife. 

6.  Sharon  was  placed  in  Training  School  from  1973  to  1976. 

7.  In  November  of  1978,  Sharon  gave  birth  to  her  first  child,  John  (d.o.b. 

30/01/79). 

9.  Prior  to  Sharon  giving  birth  to  John,  she  was  involved  in  Whitby 

Psychiatric  Hospital,  North  York  General  Hospital,  Queen  Street  Hospital, 
Scarborough  Community  Health  Clinic,  as  a  result  of  drug  use  and 
suicidal  gestures. 

10.  In  April  of  1979,  the  Catholic  Children’s  Aid  Society  of  Metropolitan 

Toronto  opened  a  child  protection  file  on  John  Jones. 


12.  The  maternal  grandmother,  Alice  Hayward,  provided  the  child  care  for 

John  after  his  birth. 

13.  In  May,  1979,  Mrs.  Hayward  privately  adopted  John. 

14.  In  June,  1979,  the  Catholic  Children’s  Aid  Society  dosed  their  child 

protection  file  on  John. 

15.  On  August  26,  19S3,  Toronto  East  General  Hospital  Psychiatric 

Department  referred  Sharon  Jones  to  the  Catholic  Children’s  Aid  Society. 

16.  The  Toronto  East  General  Hospital  indicated  that  Sharon  was  33  weeks 

pregnant  and  there  were  concerns  about  her  ability  to  parent  a  child. 

17.  During  her  stay  in  Toronto  East  General  Hospital,  in  August  of  1983,  she 

admitted  to  having  used  cocaine  and  heroin.  She  also  admitted  to  a  ten 

year  history  of  chronic  drug  and  alcohol  abuse. 

18.  During  her  pregnancy  Sharon  did  use  drugs  on  an  ongoing  basis. 

19.  Sharon  gave  birth  to  her  second  child,  Kay,  at  the  Toronto  East  General 

Hospital  on  October  19,  1983. 

20.  On  October  19,  1983  the  Catholic  Children’s  Aid  Society  brought  Sharon 

Jones  before  Child  Welfare  Court  on  an  Order  to  Produce.  The 

disposition  for  this  hearing  was  a  six  month  Supervision  Order  with  the 

following  conditions: 

1.  Sharon  to  attend  Alcoholic’s  Anonymous  meetings  and 

2.  Sharon  to  seek  counselling  from  the  Addiction  Research  Foundation. 

21.  In  January  of  1984,  Sharon  began  to  drink  heavily  as  well  as  taking 

drugs. 

22.  On  January  24,  1984,  the  Catholic  Children’s  Aid  Society  took  the  matter 
before  the  Court  on  a  Status  Review  Application.  The  matter  was 
adjourned  with  interim  care  and  custody  of  Kay  going  to  the  Catholic 
Children’s  Aid  Society.  The  period  of  adjournment  was  to  give  Sharon  a 
chance  to  straighten  our  her  drug  problem.  Kay  was  placed  in  a  foster 
home. 

23.  On  March  12,  1984  Sharon  Jones  was  made  a  Society  Ward  for  a  period 

of  three  months. 

24.  During  March  and  April,  1984  Sharon  was  involved  in  A.R.F.  in-patient 

treatment  programme. 

25.  On  June  12,  1984  Sharon  was  admitted  to  St.  Michael’s  Hospital  for  a 

drug  overdose. 

26.  On  June  13,  1984  Sharon  returned  to  her  residence  and  became  involved 
in  an  argument  with  her  boyfriend.  During  the  argument,  Sharon 
threatened  her  boyfriend  with  a  knife. 


27. 


On  June  17,  1984  Sharon  was  high  on  drugs  and  was  hit  by  a  taxi.  The 
police  attended  this  incident  and  it  was  discovered  that  Sharon  had  an 
outstanding  warrant.  This  warrant  involved  an  alcohol  charge,  which 
occurred  in  May  of  1984.  Sharon  was  taken  to  West  End  Detention 
Centre  as  a  result  of  this  charge. 

28.  In  June,  1984,  the  Catholic  Children’s  Aid  Society  decided  to  request 
Crown  Wardship  with  no  access. 

29.  Prior  to  Kay’s  birth,  Sharon  had  several  hospital  admissions  for  drug 
abuse. 

30.  Sharon  has  criminal  convictions  dating  from  February  of  1976  to  1984. 
(i.e.  Theft  of  Auto,  Break  and  Enter,  Theft  Over  $200.00,  Unlawfully  at 
Large  Sec.  133,  Possession  of  Stolen  Property,  Soliciting,  Possession  of 
Marijuana). 

31.  In  October,  1984,  Sharon  was  admitted  to  Toronto  General  Hospital.  The 
admission  was  a  result  of  a  quadrigemiaa!  cistern  cyst,  which  required  a 
shunt  operation.  This  shunt  has  been  infected  several  times  since  the 
operation,  which  has  meant  that  Sharon  had  to  be  re-admitted  to  the 
hospital. 

32.  The  hospital  admissions  have  coincided  with  2  trial  dates.  As  a  result 
of  these  admissions  the  trials  have  been  postponed  twice  (October  16, 

1984  and  January  24,  1985). 

33.  Kay  Jones  is  developing  within  expectations  for  her  age. 

34.  At  the  point  this  document  was  drawn  up  (January  24,  1985),  Sharon  did 
not  have  accommodation  for  herself  and  her  child. 

35.  At  the  present  time,  the  Catholic  Children’s  Aid  Society  is  not  aware  of 
Sharon  receiving  any  current  counselling  for  her  drug  problems. 

36.  It  is  the  position  of  Sharon  Jones  that  once  her  medical  condition 
permits  it,  Kay  should  be  returned  to  her  care  and  custody,  with  or 
without  the  supervision  of  the  Society. 

37.  It  is  the  position  of  the  Society  that  Kay  should  be  made  a  Crown  Ward 
without  access  for  the  purposes  of  adoption  and  be  placed  for  adoption 
as  soon  as  is  practicable  thereafter.  The  Society’s  Adoption  Department 
had  indicated  that  Kay  is  adoptable. 

STATEMENT  OF  ISSUES  TO  BE  ADDRESSED 

1.  Given  Sharon  Jones’  history  of  drug  and  alcohol  abuse  and  previous 

diagnosis  of  personality  disorder,  will  Sharon  be  able  to  abstain  from 
substance  abuse  in  the  long  term. 

2.  Does  Sharon  currently  have  a  psychiatric  disorder  that  would  impair  her 

ability  to  parent  her  child. 

3.  To  what  extent  does  Sharon  have  the  ability  to  comprehend  and  meet 

the  needs  of  her  child  on  a  long  term  basis. 

4.  To  what  degree  has  bonding  and  attachment  taken  place  between  Sharon 

and  her  daughter. 


5.  The  merits  of  the  Child  Kay  being  placed  by  the  Society  for  adoption 
compared  with  the  merits  of  the  child  returning  to  the  care  and  custody 
of  the  mother. 


The  parties  hereby  consent  to  this  Agreed  Statement  of  Facts  and  Issues  to 
be  Addressed  being  considered  by  the  Clinic;  the  parties  further  consent  to 
attend  as  required  at  the  Clinic  and  to  sign  such  releases  as  are  required  by 
the  Clinic  for  the  release  of  documents  deemed  necessary  by  the  Clinic;  the 
parties  further  consent  to  the  written  report  produced  by  the  Clinic  being 
marked  as  an  exhibit  in  the  child  welfare  proceeding  and  the  parties  agree 
that  if  the  other  party  should  require  the  maker  of  report  to  attend  for  the 
purposes  of  cross-examination  that  they  will  summons  the  maker  of  the  report 
as  the  Court’s  witness. 


DATED  at  Toronto  this  25th  day  of  January,  1985. 


Counsel 

Catholic  Children’s  Aid  Society 
of  Metropolitan  Toronto 
26  Maitland  Street 
Toronto,  Ontario 
M4Y  1C6 

965-664! 


Counsel  for  Sharon  Jones 
Suite  850 
950  Yonge  Street 
Toronto,  Ontario 
M4Y  2J4 


924-5431 


appendix  g 


REFERRAL  FORM  -  CHILDREN’S  LAW  REFORM  ACT  CUSTODY/ACCESS 

FAMILY  COURT  CLINIC 


NAME  OF  COURT 

ADDRESS _ 

JUDGE 


Reasons  for  Referral 
Custody  Dispute 
Access  Dispute 
Other  Specity _ 


Referral  Date _ 

Adjournment  Date _ _ 

Type  of  Referral 
C.L.R.A.  Section  30 
Consent  Referral 
Other  Specity 


1.  Parties 

a)  Name  of  Applicant 
Address 


Relation  to  Child(ren) 
Lawyer's  Name: 


D.O.B.: _ _ 

Telephone:  (Home) 

(Bus.) 


Telephone: 


b)  Name  of  Respondent 
Address 


Relation  to  Child(ren) 
Lawyer's  Name: _ 


D.O.B.: _ 

Telephone:  (Home) 

(Bus.) 


Telephone: 


c)  Name:_ 
Address 


Relation  to  Child(ren) 
Lawyer's  Name: 


D.O.B.: _ 

Telephone:  (Home) 

(Bus.) 


Telephone: 


REFERRAL  FORM  -  C.L.R.A.  CUSTODY/ACCESS 


2.  Children  (Please  asterisk  children  involved) 

NAME  D.O.B.  SEX  IN  WHOSE  CARE 

a.  _  _  _  _ 

b.  _  _  _  _ 

c.  _ _  _  _ _ 

d.  _  _  _  _ 

e.  _  _  _  _ 

Counsel  for  Children _ _  Telephone _ _ 

3.  Criminal  Charges  Pending:  Yes _  No _ __ 

If  yes,  against  whom  and  what  are  charges: _ 


4.  Involvement  of  other  agencies  Contact  Person  and  Telephone 

Conciliation/Mediation  Services  _ _ _ 

Psychiatric  or  social  agencies  _ _ 

(please  specify) _ 

Children's  Aid  Society  (specify)  _ 


Others  (please  specify) 
(include  previous  Family 
Court  Clinic  referrals) 


5.  Comments: 


Do  you  have  specific  concerns  that  you  want  the  assessment 
to  address? 


APPENDIX  H(a) 


THE  ROLE  OF  COUNSEL  IN  COURT-RELATED  CLINICAL  ASSESSMENT 


Young  Offenders  Act 


With  the  implementation  of  the  Young  Offenders  Act,  there  has  been  an 
apparent  increase  in  the  involvement  of  the  crown  and  defence  counsel. 
This  necessitated  increased  and  more  clearly  defined  communication 
between  the  clinician  and  the  lawyers  involved.  In  selected  cases,  a 
contact  with  the  crown  and  defence  might  be  essential  to  ciarify  a 
particularly  complex  referral.  Counsel  is  typically  informed  that  their 
assistance  may  be  solicited  by  the  clinician  should  difficulties  in 
conducting  the  assessment  (e.g.  Sack  of  cooperation  on  the  part  of  the 
young  offender)  occur.  Further  contact  with  defence  counsel  may  occur  if 
the  clinician  is  subpoenaed  to  testify  in  court,  or  following  the  court 
proceeding  if  the  assistance  of  the  clinician  is  requested  by  counsel  in 
order  to  implement  the  disposition  of  the  court  and/or  the 
recommendations  resulting  from  the  clinical  assessment. 


Children’s  Law  Reform  Act  -  Amended 


The  role  of  counsel  in  the  clinical  assessment  of  custody  and  access 
disputes  varies  according  to  the  theory  and  practice  of  both  the  clinicians 
and  the  lawyers.  Clinicians,  in  particular,  differ  with  respect  to  their 
opinions  regarding  both  the  nature  and  extent  of  involvement  of  counsel  in 
the  climcal  assessment  process.  Some  clinicians,  for  example,  attempt  to 
minimize  communication  with  counsel  both  at  the  beginning  and  during  the 
assessment  a  process,  in  an  effort  to  reduce  potential  biases  introduced  by 
information  provided  by  counsel  that  would  alter  the  clinician’s  perceptions 
of  the  individual  and/or  circumstances.  It  is  a  cpmmon  practice,  however, 
in  the  assessment  of  custody  and  access  dlspu-Jes  to  involve  the  lawyers 
after  the  completion  of  the  assessment. 


Some  clinicians  contact  involved  counsel  to  introduce  him-/herself  as  the 
assessor,  and  to  acquaint  counsel  with  the  principles  and  practice  of  the 
principles  and  practice  of  the  clinician  in  conducting  such  assessments.  A 
common  understanding  set  of  expectations  regarding  both  the  focus  and 
process  of  the  assessment  is  developed.  The  concept  of  full  disclosure  is 
also  discussed,  and  lawyers  are  advised  that  any  information  provided  by 
one  counsel  to  the  assessor  will  be  shared  with  all  other  counsel.  The 
clinician’s  neutral  position  in  the  dispute,  provision  of  recommendations  in 
the  best  interests  of  the  child,  and  specific  limitations  of  the  assessment 
process  in  relation  to  specific  questions  posed  by  counsel  as  a  focus  for  the 
assessment  (e.g.  investigation  of  specific  allegations),  are  fully  explained. 
The  clinician  also  obtains  information  related  to  a  history  of  previous  legal 
proceedings,  and  a  clear  statement  from  each  counsel  with  respect  to  their 
client's  position  in  the  matter  currently  before  the  court.  Counsel  are 
typically  informed  that  contact  with  the  clinician  during  the  course  of  the 


assessment  is  minimized,  except  in  cases  where  counsel's  assistance  is 
required  in  order  to  obtain  the  cooperation  of  their  clients'  in  the 
assessment  process,  or  where  there  is  a  substantial  change  in  the  position 
of  their  clients  with  respect  to  the  dispute  being  assessed.  Such  goals  may 
be  achieved  through  a  telephone  conversation,  or  through  a  meeting  in 
more  complex  situations. 


Most  often,  counsel  meets  the  clinician  for  the  disclosure  of  the 
assessment  findings  and  recommendations.  In  some  instances,  the  presence 
of  counsel  during  disclosure  to  their  client  is  requested  by  the  clinician. 
Contact  with  counsel  at  the  point  of  disclosure  also  allows  counsel  to  seek 
clarification  of  findings  and  opinions  conveyed  in  the  assessment  report. 


Counsel  and  the  parties  are  encouraged  to  discusss  the  report  and 
recommendations  fully,  and  to  seek  further  clarification  when  necessary. 
Further  contact  between  the  clinician  and  involved  counsel  may  occur  if 
the  clinician  is  subpoenaed  to  testify  in  court  regarding  the  assessment 
report  and  recommendations. 


Child  6c  Family  Services  Act 


Clinical  practice  in  relation  to  the  nature  and  degree  of  involvement  of 
counsel  in  the  assessment  of  child  welfare  matters  is  essentially  similar  to 
that  found  in  the  assessment  of  custody  and  access  disputes.  Counsel  may 
be  involved  at  the  beginning  of  the  assessment,  during  the  assessment 
process,  and  at  the  disclosure  of  assessment  findings  and  recommendations. 


In  both  custody  and  access  and  child  welfare  assessments,  contact  between 
counsel  and  the  clinician  may  continue  at  the  request  of  the  client,  in  an 
effort  to  assist  in  implementing  specific  plans  or  recommendations. 


APPENDIX  H(b) 


THE  ROLE  OF  COUNSEL  IN  COURT-RELATED  CLINICAL  ASSESSMENTS 


The  role  of  counsel  should  be  limited  in  these  matters.  These  are  not  legal 

assessments,  but  mental  health,  clinical  assessments  and  they  should  not  be 
coloured  or  influenced  by  the  demands  of  the  legal  profession.  This  does  not 
mean,  of  course,  that  counsel  should  be  excluded,  but  lawyers  are  taught  to 
advocate  for  their  clients  and  are  not  involved  in  giving  an  overall  viewpoint 

such  as  is  so  necessary  in  clinical  assessments. 

This  is  particularly  evident  in  the  Young  Offender’s  Act  which  has  brought  to 
Ontario  a  mini-adult  criminal  justice  system  approach  to  young  offenders. 
This  approach,  in  my  opinion  is  subject  to  many  restrictions  in  the  adult 

sphere  and  such  restrictions  will  clearly  expand  into  the  young  offenders’ 

field  with  the  Young  Offender’s  Act.  Youth  now  have  legal  counsel  who  will 
primarily  advocate  considering  the  nature  of  the  charge  rather  than  on  the 

needs  of  the  child.  This  approach  clearly  limits  the  interaction  between 
Counsel  and  assessor,  not  only  defence  but  also  crown  counsel.  Indeed  the 

mental  health  profession  should  be  very  wary  of  involvement  with  either  side 
unless  guidelines  for  involvement  are  clear. 

In  child  welfare  matters  and  matters  under  the  rubric  of  divorce  custody  and 
mediation,  it  would  appear  that  lawyers  have  a  bigger  role,  but  again  this 

should  be  dealt  with  carefully.  Clearly  clarification  as  to  requests  for 
assessment  often  require  meetings,  and  particularly  important  is  cooperation 
with  the  Official  Guardian’s  lawyer  representing  the  child.  In  my  experience, 
representation  of  the  child  is  almost  universal  in  difficult  child  welfare  and 
custody  cases.  Often  the  Official  Guardian  will  request  assistance  particularly 

if  the  child  is  of  "tender  years"  and  there  is  difficulty  with  the  question  of 

instructions  to  counsel.  But  even  with  the  Official  Guardian’s  lawyer  there  is 

the  question  of  confidentiality  to  be  carefully  considered.  Likewise 

confidentiality  in  mediation  is  particularly  an  issue  and  mental  health 

professional  should  be  extremely  careful  when  entering  into  mediation 
particularly  if  they  then  see  one  party  without  the  other  present.  In  both 

types  of  matters  meetings  with  clients  and  their  lawyers  at  the  end  of  the 

assessment  to  clarify  contents  of  the  report  can  be  useful,  but  usually  dates 
have  been  set  for  child  welfare  hearings. 

Lawyers  requests  for  meetings  during  the  period  of  the  assessment  and 
assessment  requests  "coloured"  by  requests  for  immediate  comments  as  to 
access  or  abuse  allegations,  should  be  approached  with  extreme  caution. 

Indeed  I  would  not  agree  to  meet  with  one  counsel  in  a  custody  or  child 

welfare  dispute  without  counsel  for  other  parties  being  present. 

One  particular  area  of  concern  is  counsel  contact  with  other  team  members. 
I  have  no  objection,  given  the  receipt  of  patient’s  counsel,  to  releasing  other 
team  members’  consultation  reports.  Counsel  do,  however,  attempt  to 
influence  other  team  members  and  may  subpoena  other  team  members  to  court 
and  one  should  be  aware  at  all  times  of  counsel’s  attempts  to  weaken 
assessment  report  findings  by  such  actions. 


APPENDIX  I 


DISPOSITION  FEEDBACK 


Orientations 

When  completing  this  form*  the  clinic  would  be  grateful  to  receive  any 
impressions  from  the  judiciary  regarding; 

1.  the  usefulness  of  the  clinic  report  to  the  court. 

2.  the  impact  of  our  service  on  the  family  or  agency  staff  involved. 

As  well,  a  brief  notation  regarding  the  actual  disposition  made  would  assist 
the  staff  in  orienting  themselves  to  the  judge's  remarks. 

Whether  positive  or  negative,  such  information  is  essential  if  the  clinic  is 
to  maintain  a  high  quality  of  service. 

Da  te : _ 

To;  Family  Court  Clinic  Re _ 


Attention; 


DISPOSITION: 


REMARKS  TO  CLINIC  STAFF; 


ADJOURNMENT  DATE: 


MINISTRY  OF  THE 
ATTORNEY  GENERAL 
LAW  LIBRARY 


